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Adam Ward

It gives me special pleasure to welcome back to the IISS two distinguished speakers who have both during the course of their respective military, diplomatic and political careers had to grapple not merely with the broad conceptual dilemmas inherent to the question of intervention but above all its hard practicalities.  General Sir Mike Jackson through the commands he held in Bosnia and Kosovo, and later as chief of the General Staff at the time of the Iraq intervention of 2003, and Lord Hurd whose tenure as Foreign Secretary of course spanned the Gulf War, and much of the Balkans crisis up to the mid-1990s.  Many of you will have read Lord Hurd’s essay on the Responsibility to Protect which appeared in the April/May 2009 edition of the IISS journal Survival.  

What are some of the dilemmas and practical complexities surrounding intervention?  It’s after all the outcome document of the UN World Summit of 2005 which largely gave birth to the notion of the Responsibility to Protect – and was unusually specific and clear.  It said, “Each individual state has the responsibility to protect its populations from genocide, war crimes, ethnic cleansing and crimes against humanity.  We (that is to say the states) accept that responsibility and will act in accordance with it”.  The statement goes on, “The international community, through the United Nations, also has the responsibility to help protect populations.  In this context we are prepared to take collective action in a timely and decisive manner should peaceful means be inadequate and national authorities manifestly fail to protect their populations”.  

Now it goes without saying that this opens a number of cans of worms.  Most fundamentally of course it implies a redefinition of national sovereignty as something much more conditional than absolute. When does the failure of national authorities become manifest?  When can peaceful means be agreed to have been inadequate? The responsibility to protect espouses an apparently universal principle but is it one ever likely to be applied on anything other than a selective basis?  If only on a selective basis, what are the criteria and the calculations that should be applied in deciding not to intervene?  Are there benchmarks for deciding when non-intervention is in fact the lesser evil?  Are there grounds for intervention other than those cited by the Responsibility to Protect doctrine – and if so what are they?  What forms of formal legality and general legitimacy do interventions need to carry?  And are there instances in which legality and legitimacy may be said to be distinguishable?  And finally, who should do the intervening?

Sir Mike and Lord Hurd will reflect on these and no doubt other questions and themes and then we will directly put questions and comments from the floor. 

General Sir Mike Jackson: Intervention?  Protection? Prevention?  Military and Humanitarian Angles of the R2P when on the ground – and with hindsight

Well, thank you very much for that introduction and laying out of some of the issues.  You are inevitably going to get from me something of a practitioner’s view.  If there is to be intervention, somebody has to do it.

Now what we are talking about, it seems to me, is the use of force as ever in the furtherance of political ends (Clausewitz) other than territorial defence.  Nobody had any difficulty with that but that is not the sort of war that is really being fought in this extraordinary period following those two extraordinary strategic events, firstly the end of the Cold War, the demise of the then Soviet Union, and then secondly 9/11.

I’m reminded of the title which Francis Fukiyama adopted for the book he wrote in I think 1991/2 in the immediate aftermath of the fall of the Berlin Wall which he entitled “The End of History”.  In soldiers’ language he could be deemed to be “a bit previous” because it doesn’t seem to me that history has ended, indeed it has got rather more complicated.

It seems to me I’ve got time to take really two approaches to this in this brief introduction to a very complex subject.  Firstly it’s the whole question of legality / legitimacy.  And then secondly, efficacy.

Let me start with the legal backdrop.  As the introduction laid out, the United Nations charter is pretty unequivocal about intervention: there won’t be any because the sovereignty of states is absolute.  That’s the starting point.  It was put there of course to prevent state on state war in the immediate context and aftermath of the Second World War.  It doesn’t really say very much, the Charter, about internal affairs and it doesn’t say very much about what is to be done when what is going on within those borders of sanctity of a sovereign state is reprehensible in whatever terms but particularly, humanitarian.

And then we start intervening, despite what the Charter says, the end of the Cold War, the story of Intervention really begins in the Balkans.  1992, Bosnia.  Done under a United Nations Security Council Resolution which gave it therefore the imprimata of international law.  Kosovo – moving on to the next major intervention – no United Nations Security Council Resolution.  Why?  Because it would have been impossible to achieve one, because at least one or both of Russia and China would have vetoed such a Resolution.  And this lies before the phrase that got the blessing of Kofi Annan “the Responsibility to Protect” because what was used for Kosovo was an emerging school of thought that if something going on is so horrific it may well demand a different concept for dealing with that than the United Nations’ original view of the sanctity of the sovereign border.  It was controversial: not everybody by any means, whether lawyers or lay, would agree with that proposition, it was only subsequently that that basis was enshrined within the emerging doctrine of R2P as the cry has it, the Responsibility to Protect.  Because the view taken over Kosovo was what was going on or was about to go on – would have been so awful particularly in the recent light of Szrebrenica back in 1995 in Bosnia – that the world could not stand by and allow that to happen again.  

I was not surprised to learn or to read that exactly the same justification was put forward by Russia for its intervention in Georgia whenever that was – 18 months ago.  A minority population threatened by the majority and something had to be done.  So we need to be a little careful perhaps in the way we set about explaining and justifying some of the things we do.

Then if we come to Iraq and the legitimacy thereof or the legality thereof – the two should be the same of course but very often they are not.  Kosovo was widely deemed to be legitimate – arguably it was illegal under international law.  Now, far be it from me to pre-empt the private or public or on oath or not on oath or whatever has been laid down in the latest iteration by the government on the enquiry into Iraq – much of this will be the meat of that enquiry.  But all I was concerned about I can assure you, ladies and gentlemen, that having had a small part to play in putting Slobadan Milosevic into his cell in the Hague, a place to which he richly deserved to go, I had no wish to be his next door neighbour!  Since we are now signatories of the International Criminal Court and that personal responsibility very clearly laid upon commanders amongst others.

So the whole question of legality and legitimacy is not an easy one and it will remain controversial.  There was the political issue in this country in the run-up to the Iraq war of the so-called second resolution.  That was how it was known in British politics.  It would have been the 18th resolution starting with the 6th, 7th and 8th which was the reaction to Saddam Hussein’s blatant breach of international law by invading Kuwait.  We had 17 resolutions – my own view is that how many more would be necessary before this man was eventually dealt with.  We may wish to discuss that later.  

The Achilles heel of the United Nations is of course the fact that sovereign states behave like selfish children and behave in their own interests without much regard for other people’s – that’s putting it rather black and white but that is the Achilles heel of course.  The idealism which lies behind that institution is not always borne out by the behaviour of its member states.

Soldiers prefer without any doubt to operate in circumstances where they are confident that what they are doing is right.  That is more of a moral comment than it is one of legality.  But in difficult circumstances - and they all seem to be politically difficult let alone anything else - that happy state of affairs is not always actually achieved.  

Now - having just laid out a bit of a stall there, and for the avoidance of doubt, having seen what happens when the rule of law is absent (I am one of the most fervent believers in the rule of law I think that you will find amongst me and my sort) - what is intervention about?  There is a view that it is some form of latter-day military adventurism or even worse, latter-day neo-colonialism.  It’s all about oil, it’s all about this or the other.  That is in my view so simplistic it is not worth really debating.  It is a far more complex stratagem than such throwaway lines.  What is the purpose?  It is to achieve stability in an unstable country, region, whatever.  And how that stability is achieved is very difficult, it’s a very challenging, very challenging thing.  Because what is the end state that you see?  Here it is – it’s a country which is stable, at peace with itself, at peace with its neighbours, with representative government – that doesn’t necessarily mean a mirror-image of a liberal western democracy which has taken several hundred years to build, but representative government; with institutions being built or rebuilt, with security forces being built or rebuilt, warring factions disarmed, demobilised, refugees are back.  All of that is very easy to say and doesn’t take very long, but it is extraordinarily complex and difficult to achieve.  And it is not just, ladies and gentlemen, it is not just the business of soldiers – far from it - and bringing together those who are needed, soldiers, policemen, diplomats, politicians, engineers, humanitarian organisations, the NGOs etc etc and putting this orchestra together with the same sheet of music on every music stand and … inshallah! the single conductor – ah ha! - there’s a thought to dream about! - is not an easy thing to do.

And what does the audit trail then look like over the last two decades?  Bosnia?  Remember “now is the hour of Europe”, said Jacques Proust.  Sadly Bosnia, whether we like it or not, it wasn’t until the United States very reluctantly put their political and military shoulder to that wheel that we achieved an end to – and I’m touching wood – an end to that terrible and brutal war.  But is it lasting? I very much hope so.  Kosovo.  We bought time.  We avoided what might have been a dreadful humanitarian disaster.  Whether we have achieved the stable political end-state I will leave open.  Its Unilateral Declaration of Independence the last time I looked has been approved by about half the number of United Nations members which means half have not, including notably Russia, including notably China.  East Timor – we forget, a holding pattern again.  It is not clear to me that East Timor has achieved that stability.  Sierra Leone – without doubt – very unusual in the sense that it was Britain acting alone, normally we do everything with allies, acting alone that saved the day in May 2000 when the so-called Revolutionary United Front were at the gates of Freetown.  That operation hugely successful, carried out despite the presence in Sierra Leone of some 17,500 United Nations soldiers whose governments either would not or could not allow them to take the necessary action to prevent disaster.  Afghanistan – next in chronological sequence, but it will be the last in this series I think, a great initial success: that terrible regime of the Taleban removed largely on the ground by Afghans themselves but the eye then goes off the ball.  The other strands, the non-military strands somewhat left, the Bonn Conference said put a tick in the box – that’s got Afghanistan sorted out.  Well we know that was something of wishful thinking.  Though the Taleban were defeated they were not destroyed and they used the time to reorganise, retrain, reequip and reappear.  And so Afghanistan is going to be with us for really some time to come.  In contrast to Iraq, where you can see an end game now.  Has the end state been achieved?  Have we got a stable Iraq at peace with itself and its neighbours?  No.  Is it better than it was?  Without doubt.  Will it last?  I sincerely hope so but we will have to see.  Much of this now is for the Iraqis themselves, and their own sense of their future and where it must lie.  There is one theme I think - except perhaps Sierra Leone although we are still there in small numbers - which emerges: this search for stability by the stratagem of intervention is not something that can be done overnight or anything like it.  It is by definition of long duration and it is also clear that the opponents of stability think long and act long.  And we must be able to match that strategic endurance otherwise we will be in some difficulty.

And my last point, ladies and gentlemen, is that if this sounds like nation building, a phrase abhorred by the erstwhile Defence Secretary of the United States’ previous administration, one Donald Rumsfeld – if it sounds like nation building, that is exactly what I am talking about.  And it is NOT only the business of soldiers.  Far from it.

There we have it: my two planks – is it right, is it legitimate, is it legal?  Not always very clear.  Sometimes difficult choices, the old sword, the lesser of the two evils.  And how are we doing?  The history books I think have yet to write their final verdicts on these operations – it is too soon to call in some ways.  I am reminded of that last note of (I think true but you know it’s anecdotal certainly) Richard Nixon’s extraordinary ground-breaking visit to what was then called Peking, as you’ll recall, and apparently at some point in their conversation between the President and the Chairman Zhou Enlai - they went off into a historical diversion and Nixon asked Zhou Enlai, do tell me what is your view of the historical significance of the French Revolution?  There was a pause followed by the immortal reply “Hmmm, far too early to tell”.  Perhaps it’s still a little early to be drawing concrete conclusions from the stratagem of intervention of the last two decades, and who knows, into the future?  

Lord Hurd of Westwell

Ladies and Gentlemen, it’s a pleasure to follow Mike Jackson, down the same track and I think reaching not a very different conclusion but coming from a different point and a different set of experiences, which is why both of us have been chosen.

This whole question of how - since we are condemned to live in a world of nation states - how they handle each other without going to war, or in what circumstances they can go to war, has been with us and will stay with us for ever, and as Mike Jackson said, the UN Charter is fairly clear, it lays down that you are entitled to go to war if you are attacked, and we’ve extended that, everyone extends it I think, so if your friends are attacked and ask you for help, you could go to war, and that was the justification for the first Gulf War, when Kuwait was overrun.  But for the rest, article 27 - which when I was a working diplomat in New York half a century ago we learned by heart – I’ve forgotten the actual phrasing now but nothing in this Charter shall entitle people to intervene in the domestic affairs of other countries, and then a caveat about authorisation by the Security Council, but that was an absolutely holy scripture to the UN of those days and they were a long long way from feeling that countries had the right to intervene in other people’s affairs simply because they didn’t like the way the government of that country was treating its subjects.  

This is a very ancient dilemma for people in Great Britain’s foreign policy.  I have just been reading and writing about Robert Castlereagh – Castlereagh was around after the Napoleonic Wars and there were two kinds of people who were urging intervention.  Metternich was saying, of course, in the interests of legitimacy, if the King of Naples foolishly wakes up and agrees on a constitution for his people, there must be intervention to stop him doing it, because we all know that constitutions lead straight to revolution.  On the other hand Canning and people like him in England were saying, we must be ready to intervene to protect liberalism, the spread of freedom, placing the British standard on the heights of Lisbon, one of Canning’s great speeches. You had these pressures all the time and people like Castlereagh and the Duke of Wellington had just to keep the balance and keep the intervention to what they thought was a safe minimum.  

But in the last decades we’ve got a different situation.  The kind of pressures which were abnormal in the 19th century (though they existed strongly at moments - for example Gladstone and the Bulgarian atrocities) are pressures that we must, in the cause of morality, intervene to stop a country abusing those who are its subjects.  That has now become as it were permanently lodged instead of spasmodic.  And this is partly I think because of television, partly because you now see at once instead of reading about it several days or weeks later the horrors which we’re talking about.  And the impulse, the popular impulse that something must be done to stop these horrors has become as I say more or less a permanent feature of politics although the actual target, the actual subject matter varies.  

But it’s a sad fact – one has to deal sometimes in sad facts, it’s particularly sad for international lawyers - that international law tends to follow and be moved by events rather than dictating and moving events.  So that opinion on this subject has fluctuated with the last event.  We are all powerfully influenced by the most recent memory - so that after Bosnia and Szrebrenica as Mike Jackson said, although at the time there wasn’t an overwhelming British view in favour of military intervention, afterwards there was a considerable spate of feeling and opinion that we should have intervened to impose a solution or anyway to protect people.  So Szrebrenica could have thus been avoided.  I’ve never been wholly convinced about that but that became quite a general view and was fortified by the success, relative success of what we did in Kosovo and as Mike said, what we certainly did in Sierra Leone.  

So there you’ve got quite a high water-mark of feeling, that this business of humanitarian intervention is a good thing and it became embodied in the Responsibility to Protect with all the documents and manifestations they were having – and we were involved in the early stages of that - and have followed since.  But Iraq has put the opinion curve into reverse, it has given succour to those who think this whole business – what one might call the pub view – and the man in the pub view is that this whole business of trying to explain to foreigners how they should run their affairs and send British soldiers to kill and be killed in favour of particular explanations, that that’s foolishness and that it should be abandoned.  So I think we’re at the moment slightly in the downgrade of the curve but that will certainly change again next time something happens. 

A great body of documents about all this.  It of course touches on the whole argument of the Just War.  The book that Michael Quinlan wrote with Charles Guthrie - Michael Quinlan who’s had a most moving requiem mass in Westminster Cathedral yesterday, a great public servant because of the clarity and absolute integrity of what he wrote on these matters - his book and the book that I reviewed in “Survival” by Gareth Evans, the former foreign minister of Australia who also had a big hand in the genesis of these ideas.  There’s a great mass of literature for anybody who’s interested.

And I won’t then go into the whole of the issues but just deal with two.  What I think is often missing from these arguments is the crucial practical part: the balance of consequences, ladies and gentlemen.  Forget for the moment the other issues which are very real, all the issues involved in a Just War - and we have to try everything else first, we have got to be sure of our facts and so on.  The balance of consequences.  Is it overwhelmingly likely that you will achieve by sending your soldiers to kill and be killed, you will achieve a situation so much better than the situation you find?  That the sacrifices, the people who are killed because of your action, that that is outbalanced, the pain, difficulty, horror of that, that is outbalanced by the good you achieve, the balancing act?  And it’s because in my view that balancing act was not carried out effectively, it was carried out inanely in the case of Iraq - that the main justification for the enquiry now in hand exists.  I don’t agree with the critique made by Max Hastings in the FT today, because I think he misses this point.  The balancing act of consequences was not effectively done, no-one seriously thought what was likely to happen in Iraq after Saddam Hussein was toppled, how would we deal with that and what the consequences would be above all for the people of Iraq. 

I sometimes speak to service audiences and when they get hold of a politician, there’s one point I find that they constantly make and I’m sure you find it elsewhere.  In a way they say  - the sub-text is, you’re politicians you know, you’re going to make all kinds of decisions, and there’ll be good and there’ll be bad and really what we need is something precise, we need to know as exactly as possible what you want us to do and what the objective is.  To which I say you will never get the politicians to give instructions and views as precise as you want because they deal in a fluctuating scene with fluctuating circumstances and fluctuating pressures.  Of course you’re entitled to a leadership but you can’t expect leadership to take the fore and give absolute instructions which will not be varied in the light of circumstances - that simply won’t happen.  And what you are entitled to do if you’re commanding men or if you’re subject to part of these operations, you’re entitled to feel this balancing act, this balancing of consequences has been struck, that people have actually sat down coolly in the light of good information to work out whether in the case of Iraq for example it is overwhelmingly likely that the harm that you’re gong to do, the innocent people that you’re going to kill as a result of intervening – don’t just pretend that isn’t the core of the matter - that that is outweighed by the good that you’re going to achieve.  And if you can honestly say that the balance of consequences is favourable, then the R2P is justified if the other conditions are met, but if you can’t then you stay away.

The trouble about this ladies and gentlemen – and I don’t know how it’s to be avoided – is that it is selective – it is going open you up straight away to the argument, the accusation of double standards.  We are not - whatever horrors happen in Tibet - we are not going to exercise the R2P, the right to protect the Tibetan people from the Chinese army – we are not going to do that.  And we did not – because this was the overwhelming view of the African countries – we did not intervene, exercise the right to protect from outside, the people of Zimbabwe from the evils inflicted upon them by their dictator.  We did not.   We are selective and in my view it would be better to be plain about that: we are going to be selective.  The alternative to being selective is either to do absolutely nothing – even when you can, even when the balance of consequences is favourable – or else to go in everywhere when it’s justified morally in which case you will get a bloody nose and inflict a bloody nose on other people.  

Final point about legal and legitimate.  Mike Jackson is entirely right. The practitioners of R2P, the advocates have to gloss over this point.  In his very able book, Gareth Evans draws this distinction – he says it’s much better to be legal, that is to say to be backed by a Security Council Resolution but there will be circumstances in which the moral case is overwhelming, in which even the balance of consequences has been struck and is positive, when if it’s such an overwhelming case it becomes legitimate even if it’s not legal.  I think this is tricky territory but that may be an inevitable conclusion if you believe in R2P at all.  So I do believe in R2P – I think the world increasingly has that view.  But subject always to the balance of consequences, subject always even if you’re accused of practising double standards, subject always to the well-founded belief that by intervening you can actually achieve for the people concerned and for the international community as a whole, a better, a markedly better safer state of affairs than you find before you start.

I’d like to put a question if I may to Sir Mike which in a sense focuses on your particular role as it were, in this sense that I suppose one of the new factors, one of the additional factors emerging in these past few years is around personal responsibility, the whole question of the International Criminal Courts, the whole question of human rights and responsibilities upon military leaders.  And although obviously those in charge militarily in charge of interventions will no doubt always have had their own consciences to work to, nevertheless there seems to me now to be an additional set of personalised pressures if you like upon those who will actually have to carry out the political decisions in ways that were not so evidently the case previously and I’d just be glad to have your view on that.

Michael Jackson

It is very interesting that since the end of the Cold War, the armed forces of this country have become rather smaller than they then were for fairly obvious reasons.  And for the army that was about a 30% reduction on the Cold War army to the army we have today.  There is one part of the army however that has doubled in size.  That is the army legal service!  You may wish to draw your own deductions from that structural acknowledgement of an increasingly complicated and challenging legal backdrop to the use of force.  It is always there but it has become much more a factor on which commanders will spend a lot of time and thought, a lot of time talking to their legal adviser, because in our country – I would wish to say in every but you can’t – if you have armed forces acting without the law you have anarchy or worse.  Therefore that constitutional position rooted as it is in law is the moral bedrock of the use of force.  And it’s where Western armies dare I say it transgress that, rightly, there is a hell of a to-do.  Now this involves personal responsibility at every level.  We still have the awful stain in my view on the British army’s reputation of an Iraqi detainee who after 48 hours was dead and nobody but nobody has been punished for that.  There’s been a court marshal but it was inconclusive.  And quite rightly the nation was horrified by it.  It’s not what we expect.  And therefore the personal responsibility is upon us all and arguably becomes more weighty as you become more senior in central command positions.  I made my not entirely tongue in cheek remark about not wishing to be Slobadan Milosevic’s neighbour in no. 19 Accused Row, the Hague – and so one is very conscious of all of that and no doubt this will be one dimension of the Iraq enquiry.

For myself if your question is what was my deduction about the legality of Iraq? well, I touched on it briefly.  The whole saga begins over a decade ago, well over a decade ago, nearly two, with Saddam Hussein’s invasion of Kuwait - which resulted in UN Security Resolution 678 which says, you must get out or you will be forced out.  We know what happened: he was forced out.  A cease-fire – I underline that three times - a cease-fire was arranged between the coalition and Iraqi commands, which was then given the imprimata of Security Council resolution 687, which said, we do, we the Security Council bless this ceasefire but it is conditional, and it is conditional on the following obligations, there are about twelve of them very clearly laid out in 687.  The years and the resolutions go by and we get to Resolution No 17 in sequence – not its actual number, its actual number is 1441 - which says we’re all getting a bit fed up with this and if you do not carry out your part of the bargain, the contractual bargain laid down in 678, you will suffer serious consequences.  Now of course in UN speak “serious consequences” is not “all necessary means”.  But frankly for myself, from my own study of the Security Council Resolutions my conclusion was, how long do we allow this wretched man and his wretched regime to be in defiance of anything we have in terms of the fount of international law - the United Nations.  So that was me – and that’s where I come from on it.  

You just touched on the human rights legislation.  We now have an appeal court decision whereby the human rights act applies to all members of the British armed forces wherever they may be whatever they may be doing at whatever time and I know the Ministry of Defence is considering whether to appeal to the House of Lords because, where we have an act - founded out of idealism without any doubt and hardly designed to cope with all the ins and outs of life in a complicated planet – it should not it seems to me to override the existing international law of armed conflict whereby a platoon commander who says right chaps we are going left flanking and it ends in disaster, and what he should have really done is go right flanking, is then subject two, three years later to cold analysis of lawyers who have never been on a battlefield in their lives – this is the road to absurdity.  

I thought those two presentations were remarkably interesting and I’m sure we all got a lot from them.  But what they did do was to in a way confirm the prejudices of many of the critics and opponents of Responsibility to Protect because you talked exclusively about it as a form of military intervention  - but perhaps at that point you were talking about post-conflict peace building.  However the point I wanted to come on to, ask you to comment on was this:  The secretary general of the UN quite recently put forward a paper attempting to operationalise Responsibility to Protect in a balanced way, and he has suggested that you should look on the UN’s activities as a kind of tool-box, many of whose tools a diplomat will employ, and which ought to precede by a long process any decision for military intervention.  And that paper is now on the table of the United Nations and is due to be discussed and to my mind it seems to be the only way out of the impasse which we’ve gradually moved into whereby everyone has subscribed to the Responsibility to Protect but it was almost impossible to operationalise it because it was regarded purely as a means of military intervention – usually by the West.  So I wonder if either or both of you would comment on whether you think that the Secretary General’s second take on this is likely to prosper and whether it represents a sensible approach.

Lord Hurd

Well one of the conditions that I think everyone agrees must apply in any doctrine of a Just War, is that everything else has been tried first.  And therefore technically described, the Secretary General said this anyway, this must be right.  And the emphasis must be, as it is for example in Darfur at the moment on trying to do everything you can short of the use of military force to bring about a change, though I think the Darfur situation is complicated by the international criminal court, but that is a different position.  But what we were concentrating on, what I think we were asked to concentrate on was this final part where ex hypothesi the UN has done everything by diplomacy, obviously tried sanctions and so on to right the wrong but that hasn’t worked and you are then faced with the last possible chapter, which is the use of military force: should you use that chapter or not and that is really what we were talking about.

Sir Mike Jackson

I think that’s entirely my position.  I think we have taken perhaps, we should have spelt it out, but an assumption that you get to the last resort having tried non-force methods and they have failed, you come to that last resort and you then have to make the decision on the various factors you bring in.  Douglas has said, very much what is the balance so far as you’re concerned, of the consequences.  The trouble is, if we never bring into play - what would have happened had the coalition not invaded Iraq?   We will never know.  So it’s a very difficult judgement to make.  But I’m entirely with you that it is the last resort.  And it’s not just about soldiers dying - on the contrary. 

-  I’ve worked as a civilian on the ground inside Bosnia and elsewhere.   And in fact, one of the first expert bits of advice I had was from you, General Jackson, when I met you for a cup of tea in Pristina and questioned you on the rapid reaction force you were leading - the military side you said was working, and on the civilian side, it was chaos.  And you said planning planning and planning, you said you had six months. And my question relates to that because one of the key words up there is in practice not just in principle, and there has been the resolution 1325 which says that women as well as men should be involved from the beginning in planning.  And running on from that, if we have the responsibility to protect - you mentioned Darfur, Lord Hurd. I’d like to know how you think we could better fulfil the responsibility to protect the female citizens on the ground as well as the male citizens on the ground, and how women shouldn’t be seen as pathetic victims but should be involved from the beginning in the process of planning and the implementation.  And I was very pleased to hear you say, General Jackson, that you would include civil society and military – it’s not just the job of the warlords.

-  A question primarily for Lord Hurd.  You said that attitudes to intervention are to some degree conditioned by the impression left by the last one that happened.  That’s undoubtedly a factor but perhaps there is another important factor that is likely to condition attitudes to intervention in the future and that is a shifting balance in global power, moving to what is respectively referred to as a multi-polar or as we prefer to say it in this Institute, non-polar world.  A world in which countries such as China, for example, whose instincts veer powerfully against intervention on principle are likely to have more influence in determining the extent to which these activities are seen as internationally permissible.  Is this in fact a fair assessment and if so, what implication might that have for intervention in the medium to long term?

-  I certainly take a rather limited view of R2P as being a derogation from sovereignty and tie it very much to humanitarian needs, and the breakdown of the state - discarding its own responsibility for its own people and arguably a little wider to the adjacent populations.  But if we’ve set a rather high hurdle it is also quite important that it is implemented effectively in practice.  And the point I wanted to dwell on and ask both speakers to comment on was the follow-through to this.  It will be familiar – and I’m looking at it in the separate context in relation to judicial measures to counter-terrorism – that measures are taken to derogate from normal human rights or judicial practice for good reasons, necessary reasons, and then they tend to hang around a bit or become enshrined and it’s difficult to get rid of them.  The point I’m a little concerned about – not only the initial hurdle – is what we do to monitor the delicate transition which I think is implicit particularly in what Mike Jackson said, from an initial military response to a more nuanced civilian including civil society response; and secondly, who are actually going to be the monitors and the guardians of the guardians of the humanitarian responsibility – in other words, when it’s down the track, and it’s difficult to evaluate as you yourself said, who on earth is going to say whether that responsibility has now been discharged or is still being discharged in the most appropriate way?

Adam Ward

Thank you.  Three questions there.  One referring to planning and intervention – this is specifically in the instance of involving women to a greater degree in those efforts; the role of other rising powers in particular to the extent that they might cast vetoes over forms of intervention; and then again the question about civil society involvement.

Lord Hurd

You’re quite right that the effectiveness of all this internationally depends on the balance of power in the world and that has shifted.  It may be at the end of the Cold War we lost an opportunity.  That was I think the height of the United States’ power and we had a very wise President, President Bush senior.  And maybe then we should all have pushed him a bit further to rejig the international institutions and to deal with this kind of thing but maybe it was not possible.  But it’s more difficult now because the balance has changed, the United States is on a downward curve relative to others but still much the most important and powerful single country, and China is much more important – and China as you rightly say is philosophically opposed to this principle.  It backs the doctrine of national sovereignty as opposed to what it sees as imperialist scheming.  It just means instead we need to go on talking, talking to the Chinese about the world, about Africa…  These days we’re not so much in a concert of Europe but a concert of the world and if this clarifies it then it is an important policy because of the legal situation in the Security Council.  So it is certainly part of the background which perhaps we should have talked about.  

I entirely agree about women particularly with regard to the Darfur conflict where they are particularly victimised by some of the horrible crimes going on and you’re absolutely right.  And there is a very powerful movement - although it is a voluntary movement - among women there, to focus everybody’s attention on that.  

On the third point, this whole business of fusing military and civilian effort which is jolly difficult in the bureaucracies of Whitehall but in an Afghan village it is absolutely essential isn’t it, you need it.  Once you’ve secured a place and there are corpses on the street you know, and people are being killed, you need very quickly people who can provide a clinic or provide a school or whatever it is, you can’t wait six months for the forms to be filled in.  We haven’t got that right internationally or yet, you’re quite right, nationally and it has to be monitored and it won’t always be monitored effectively by the domestic government.  Which is why the idea of trusteeship which was quite strong in 1945 but it’s sort of withered, the institutions are still there, they haven’t been abolished and maybe you’d need to get back to some form of that. 

Sir Mike Jackson

If I can just pick up briefly on the second question.  Amen to what Douglas Hurd has said. I would just add a word of caution, that if and when a new set of circumstances arises whereby we have got to the point of a decision of last resort, that we make that decision in the interests of our strategic nature not through the prism of what we personally felt one way or the other about what had we had done in the past.  My worry is that the controversial nature of the intervention in Iraq will colour such decision-making in the future to our detriment.  

As to – the “in” cry is the comprehensive approach, which tries to say we need to bring all the lines of development (to use the military campaign-planning language) under one universal umbrella.  Absolutely.  And planning is important for that, I like to think we are quite good at it – others perhaps less so.  My only regret from our meeting is that I it wasn’t a glass of whisky rather than a boring cup of tea - but there we are!  Britain is not very good at producing the comprehensive approach.  It’s partly structural.  I recall in the summer of 2003 after the initial extraordinary military success of defeating Saddam Hussein’s forces and the very short-lived honeymoon period, which I remember so well, I remember walking through the souk in Basra and buying a carpet, you know changing money in that time-honoured bargaining way of that part of the world, with many thank-yous.  Sadly that did not last long.  And the inter-sectarian problem brewed up very seriously that summer.  Now I remember saying in the Chief of Staffs Committee what we need to get this pulling together - because there were frustrations about other government departments and how they were or were not doing on the ground – we need a minister for Iraq, that’s the only way we’ll pull this together.  And of course you know faces go white around Whitehall – ooh that means I’ve got to give up some power, it means he’s going to have some of my budget.  Well we’ve got to do better than this.  If we have set out on a national strategy, then all sinews of government should be bent towards achieving that national strategy irrespective of personal fiefdoms turfdoms and egos.  I wish!  And if it’s bad enough on a one-nation basis, when you put together a multinational coalition (and if you think Whitehall’s tricky look inside the “beltway” as the cry has it in Washington, where the inter-agency thing is even more, how to put it, in a state of rivalry), I go back to my analogy of the orchestra – you need all the instruments there and they have come from different countries and they’ve all got to have exactly the same sheet of music not with little nuances with governments each going their own way – “well I’m not quite sure of that, we won’t do that, we’ll do a bit more of that”.  And I repeat my little boy’s dream because that’s all it is, a rather juvenile thing, to have a single conductor so that all the instruments are not only playing from the same sheet of music but they’re playing at the same tempo and following one direction.  

Adam Ward

They’d have to play Schubert rather than Stockhausen!  

- I run a very small publications office dedicated to religious issues and world affairs, and my question concerns the issue of good information that Lord Hurd mentioned in a very striking phrase. I was involved in breaking the silence about the war in Northern Uganda over a three-year period.  I was very struck that nobody was taking at face value the religious dimension of this war, even though one of the protagonists for instance was the Lord’s Resistance Army and even now the debate rumbles around materialism and big man power politics.  My question is: how seriously what with 9/11 and all that has happened since then, is religion, is spirituality taken into consideration for the responsibility to protect?

- My question is this – I am thinking back to the relationship between our chief of staff and the army in former East Pakistan.  You are being plagued by politicians who are operative, who have been in Bangladesh and he said 1945 was an utter disaster – it all turned out to be the battle for India.  But my question is this, that in your experience General Jackson, dealing not only with a democratic situation in Britain but also have being allied with the United States who are inclined to have a different political agenda, how difficult can it be for you sometimes to stand up to a certain political agenda which you know at times can be contravening a military strategy that is successful.  And my question to you would be, politicians in a democracy are always thinking “the next election”, we have to win that election.  And they are thinking that maybe things will change, but meanwhile the army is shooting and the career professional army and the professional armed service leadership needs to have short-term strategic influence.  My second question is this: you very rightly and I think admirably, brought in this idea of a collective intervention.  I just wish that this could possibly have been around at the time in a certain country when the Habsburg uprisings were rather naïve in thinking that the Western powers would intervene.  And a practical example just now is to know what is happening in Iraq?

- One of the things that Lord Hurd said which struck me very specially was the balance of consequences: how we look at the balance of consequences and make a decision based on what consequences there may be, which is part of the explanation of why we didn’t intervene in places like Zimbabwe at least then.  However it does seem to me that there are some consequences that we can do nothing to influence ourselves, such as in Zimbabwe, but there are other consequences where if we take a different course of action, in particular if we are prepared to finance some types of military and non-military activity in a far more overt and more robust fashion than earlier on – referring to this historical period – we can influence these consequences.  So in 1992 if certain members of the armed forces could have advised the then Defence Secretary to put in a much larger force we would have been in a different situation for that … 

Sir Mike Jackson

What – in the Balkans?
Yes.  And I think we reached eventually what would be very firm advice about what was being sent and which was then followed in ’95.  So I think there’s a question I have about how we influence, we as a nation state.  The second question which comes on to General Jackson’s issue about the concerted approach does strike me that one of the other issues that we can change, we can influence, is how we work, how we integrate other government departments into the work of the military.  I think there was a very interesting speech by your successor, Richard Dannat, last year when he said he could envisage soldiers being placed in different departments, particularly in the DFID and the FCO.  I then asked him whether he could envisage the FCO ever placing people under his command and he very wisely side-stepped that question!  Which I envisage you will do as well!  Nevertheless, it does strike me that there are issues about Whitehall bureaucracy and so on and so forth.  We have been listening to the debates about how to do joined-up government in this area for about as long as I’ve been around which is a very long time and I would suggest we now need to overcome these objections – you know, the aid workers and diplomats and soldiers do have to work together.  And critically, we do have to think about a Minister for Iraq or a Minister for Afghanistan.  And if that happens how can we sort that out?  

-  A scholarly case has been made for short-term interventions in order to make things better and it ought to be the shorter term the better according to me.  Now in Iraq I think one could tell you that once there is a political structure, and once there is money, things ought to get better.  What about those countries that have collapsed into perhaps not anarchy but where personal freedoms are being destroyed, where there is a public outcry for going in to protect them though there is no real hope of making things better other than perhaps by refocusing colonial rule perhaps for a long time.  What do we do then?

-  My question is directed to Sir Mike Jackson.  Mention has already been made of the official enquiry that is to be held and my question is there.  There has been a great outcry in the name of democracy surrounding this enquiry – but that is not so much my issue.  Is it all just window-dressing?  And my second question is about what we have learned from all this relative now to Afghanistan.  I honestly think that everything about Iraq already is being repeated in Afghanistan: the confusion of motives, lack of strategy, the divided command, their allegiance to America, and this puts everyone against you.  And our British people are demanding that there should be a similar enquiry about Afghanistan now not when it’s all behind us.  But maybe it’s going turn into another Vietnam for America.  So should we start now?  There have been a significant number of innocent people being killed: they have said that 14 terrorists have been killed as opposed to 700 civilians.  So Iraq, Afghanistan, and I’m fairly sure Pakistan is going to be next in line.

Adam Ward

I think we’ll return now to the panel.  So we’ve had questions now on the question of religion and intervention; on politics versus military strategy; on the question again of selectivity; on how we shape the balance of consequences that we’d talked about; how we achieve better coherence in Whitehall; the question of whether one should intervene in a place where state failings are apparent and where the prospects of intervention being successful are remote; then there were questions here about the Iraq enquiry and whether we are making the same mistakes in Afghanistan.  

Sir Mike Jackson

I’ll try and be as brief as I can.  The question on spirituality is a fascinating one, because to sidestep religion is part of a context within which some of these interventions have been played and for example I recall very well that on entry into Kosovo, we had to actually put standing guard forces on Serbian Orthodox Churches and monasteries, to avoid them being burnt or otherwise harmed.  So it’s there.  It’s a lecture in itself I fear.  Not least of which the spirituality of one’s own forces when it comes to that.  One finds that soldiers who may not have thought too much about the divine or otherwise find themselves thinking about it rather more often when the going gets a bit rough, chaplains get busier.  

The fascinating subject of the relationship in a democracy between the senior leadership of the armed forces and the duly elected government of the day.  Yes, it is your duty to give unadulterated wise clear military advice but it is up to the government whether it accepts that advice or it does not.  And that is the core relationship.  And if the government decides to do something against your advice you have two courses of action.  One is to bite your lip and to carry out your duty as directed and the other is to say I’m terribly sorry, you’ll have to find somebody else to do this, it’s as simple as that.  

There was the question of doing more in Bosnia at the beginning as though that was a national decision – it wasn’t really because we were initially a very small part of a largely European United Nations force which carried out their initial interventions in ‘92 and after it all I think everyone learned the lesson, I think people did.  A force which had no ability to influence or to change outcomes, all it could do was to ameliorate the worst effects of a brutal war.  But in no way did it have the mandate to change what was happening and as I say, we all learned the lesson from that.  Frankly soldiers were dying for no cause.  And that’s no way to be.  And this was not therefore a British decision.  Our politics and our media are also inclined to see everything through the British prism so Iraq wasn’t about Iraq, it was about Basra, Afghanistan isn’t about Afghanistan, it’s about Helmand.  We need to lift our silence somewhat, and it wasn’t a British decision which set the conditions in that early intervention in Bosnia.  It was the unwillingness of basically European nation states to go further than that but it was wrong.  

The command question comes up yet again.  And I would have no difficulty whatsoever – well it’s a question of what it is: if a British military battalion was placed under the command of its senior legal officer or DFID that’s fine.  The concept we use is supported/supporting.  The thinking of the British government clears the thinking for people in a purely military ground.   And therefore we’ll be supported and others are supporting and that relationship then defines the command relationship.  If it were a military led effort, we would still need DFID – would I accept DFID under my command, absolutely; would they be willing to put them under my command, absolutely not!  You all know what I’m going to say, I cut my teeth on the ODA, Overseas Development Agency, subsection of the Foreign Office, whose work and spending was directed towards British foreign policy.  You then made it DFID, you gave it absolute operational independence, and it does not follow British foreign policy and strategy, the road again to bedlam!  I’ll leave it there.

Lord Hurd

The point about religion is very well taken.  I’ve just been reading a book by John Micklethwait called “God is back” which actually describes continent by continent the increased importance of religious belief up to and including the politics of the 21st century.  

There’s the whole question of leadership – the rest of these questions can really be grouped under this question.  The British and the military and it is really exactly as Mike Jackson said, that one of the mistakes that politicians make is to generalise and I think this whole subject has suffered greatly from a cohort of rhetorical politicians led by Bill Clinton and Tony Blair who after particular inefficiencies strut about and say, we’ve learned our lesson, this will never happen again.  You know, while Darfur was happening they were saying there’ll never be another Rwanda.  This kind of generalised pontificating does a huge amount of harm to everybody and I’m strongly in favour of getting politicians to be a bit more realistic in what they say, even though they then look at themselves as they do, with accusations of being selective, misunderstanding and so on.  The world is as it is.  You can hope to improve it, but you don’t improve it by pretending rhetorically and hysterically.  This is characteristic of the details I think of British policy further down and American policy in particular from time to time.  

On the collapsed states – Somalia is an obvious example.  I’m not sure that we could actually – I used to be in favour as I said before, of resurrecting an old idea of trusteeship which is really the old legal idea of a mandate – I’m not sure you could really get away with it now, we can only do the best we can.  

A Minister for Iraq?  I’m in favour of that.  We had in the war rather effectively a minister in and out of the Middle East, in and out of India, we had a ministry for Singapore.  I think we should do that.  Largely because of the effect on Whitehall, the banging of heads together.  Which is not done unless it’s done by leadership.  And the ministers themselves will argue about jurisdictions and terms and I’m afraid you’re not going to get that leadership, because the prime minister can do it, prime ministers do do it, but they’ve also got a lot of other things to do so I’m actually rather in favour of that, in fact strongly in favour of that.  Reversing this divorce between DFID and British foreign policy?  Let’s try it.  What we meant to do is give money to their soldiers, to their commanding officers – ( MJ - which is what we used to do in the ODA), yes, that’s a good idea!  I mean they’re not huge sums.  They’ve not to be trusted with that!  Let them have a bit of money where you can - that you’ve means they can actually think of doing something clever and not to have to fuss about under what jurisdiction you do it

General Mike Jackson

The commanding officer is always saying that £20 000 in my pocket to spend in this market town is worth all of another company of soldiers 

Adam Ward

Well thank you very much.  Guy Wilkinson is the Archbishop of Canterbury’s secretary for Inter-religious affairs so I really should have turned to him with the religious question over to him but instead I’ll ask him to close the meeting.

Guy Wilkinson

Thank you very much.  I wanted to say our appetites have been whetted: in fact we have been given a feast, but in another sense our appetites have been whetted and we shall have an opportunity to have further thoughts as this is the first of three seminars on this subject.  

But I think from what we’ve seen today, what we’ve heard today, is two of our leading political, military and diplomatic figures – people of not just stature, but people of depth of experience willing to engage with each other and ourselves on this subject of our times.  And in the aftermath of the Iraq/Afghanistan experiences, this ability to discuss openly the underlying questions of Responsibility to Protect - if we don’t allow the underlying rationale for that set of doctrines that has developed to disappear, I think is of the greatest importance. What we’ve heard I think from Sir Mike and Lord Hurd has been of inestimable value and I think we owe them a real vote of thanks for willing to be more than formalistic about these issues.  And I hope that we shall treat what we’ve heard with care and I’ll say, with a degree of enthusiasm because it’s not often we hear these kind of personalised approaches to difficult issues.  

The second WPCT seminar was held in King’s College London on 27th October, the speaker being Lord Archer of Sandwell with Guy Wilkinson in the chair.

Guy Wilkinson

Let me introduce to you Lord Peter Archer of Sandwell who has a long and distinguished record both in the law and in politics.  And if I may embarrass you Peter a little bit by just mentioning some of your long record in politics, I think that would only be to do you some justice before we ask you to speak!  Peter began his career as a Barrister - just a few years ago in 1952 and remained a practicing barrister until 1999.  But he was also an MP – for Rowley Regis – for nearly 20 years, from ’74 through till ’92.  As well as both of those things he held the offices of Parliamentary Private Secretary to the Attorney General between ’67 and ’70, Solicitor General between ’74 and ’79 and was invested to be Privy Seal and then as a Privy Councillor in ’77; a member of the Shadow Cabinet from 1980 to 1987 and Shadow Secretary of State for Northern Ireland from ’83 to ’87.  And I think if that were alone on the record it would be quite substantial, but he was created Baron Archer of Sandwell in 1992.  And since then he has also been involved in a number of pieces of legislation being brought forward, two of which I might mention: one a Members’ Private Disorder Bill in relation to the Death Penalty for treason and piracy, a successful bill insofar as it quashed the death penalty for those particular offences; which is not a bad record to have I have to say! But also the Bill – I’m not sure quite the title was of this! – to enable torture victims to sue their torturers, still proceeding you’ll no doubt be pleased to hear.  So I think you can see something of the range and depth of his interests, he is Vice-Chair of the all-party group for world governance, President of the One World Trust, involved with the Fabian Society and the World Disarmament Campaign.  So I think you will see that we have with us tonight somebody who has a very distinguished record both in the Law and in practical humanitarian politics, and I’m really delighted to welcome him this evening to speak to us on the subject of “The Global Neighbourhood”, the second in our series in the Responsibility to Protect sequence.  

Peter Archer: The Global Neighbourhood.  Legal and UN aspects of R2P

Thank you very much!  And I must say, one delight tonight is that a former student of the LSE and a fellow of UCL should actually be given a platform in King’s College!  It’s only the second time in the whole of a very long life that I’ve been able to speak at King’s!

Call me a sucker if you like, but my favourite television programme is “Big Cat Diary” because among the lions and the leopards and the cheetahs I recognise so many of my friends and relations!  A pride of lions has a territory and it has to be large enough to maintain enough meat for their needs.  And so they say to the other lions outside, “This is our patch, that’s your patch. Here’s the boundary, we’ll stay on our side, will you please stay on yours?”  And they mark the boundary, there’s a very elaborate ritual for scent-marking the boundary.  And I suspect that one of the genes in their make-up has found its way down to us because nation states have the same approach to these matters.  The boundary marking is a little more complicated, it’s about passports and immigration officers, but the principle is very much the same.  To a nation state, its territory is almost a mystical part of its make-up.  There’s a feeling that if we once allow anyone in without our permission then we are at risk of our safety and our identity.  This is the land that our ancestors tilled and if we allow anyone in on our territory without our permission, then we risk losing everything that belongs to us.  

Within its own territory, a state can conduct its business: the nature of the government, the relationship between the government and its citizens, they are the business of the state and its citizens, and no one outside is entitled to intervene.  That doctrine is normally known as national sovereignty, a relationship of the people with the land and a monopoly of control over who comes and goes there.  It may not necessarily mean we decide selfishly; we may allow people here who come as refugees, people who for all sorts of reasons want to come and join us.  But we reserve for ourselves the last word on the subject.  

If having tuned into the “Big Cat Diary” we now switch to the History Channel, the Thirty Years War which occupied Europe between 1618 and 1648, particularly among the states of the Holy Roman Empire, is usually said to have been about theological differences.  But actually, and with great respect to the theologians, it was only partly about that.  All sorts of resentments and feuds and objections came and went in the Thirty Years War.  It was about who had claim to a particular territory, about settling old scores, about doing deals as well as the theological issues.  And once it had begun, everybody felt free to join in for one reason or another.  It devastated enormous territories of land; it was responsible for thousands of deaths, from violence or starvation.  And in 1648 the states of the Holy Roman Empire came together and declared that this should never be allowed to happen again.  So they agreed that every Prince should be secure in a territory.  It confirmed his sovereign rights and declared that he ought not to be “molested therein by any whomsoever upon any manner or pretence”.  And each Prince agreed to respect the boundaries of every other state.  In terms they applied it to the Prince, but of course it was very important to the people, because they, too, were entitled to enjoy their lives peacefully.  No state was entitled to attack another.  They agreed one exception, self-defence.  One state was entitled to defend itself against an attack by another, if necessary by reciprocating with violence and if I may, I’ll come back to that.

But before I pass on there are further threads to the web.  In 1625, before Westphalia, Hugo Grotius published a book “De iure belli e pacis”, and for those whose first language is not Latin, “The Law of War and Peace”.  It was an anthology of Christian Ethics, Roman law and best state practice.   It is still the basis of international law.  It has been developed since then by treaties and conventions, by academic treatises and by changing circumstances.  But in it Grotius explains the reasons for writing the book.  He said, “I saw prevailing throughout the Christian world a licence in making war of which even barbarous nations should be ashamed; men resorting to arms for trivial or for no reasons at all, and when arms were once taken up, no reverence left for divine or human law, exactly as if a single edict had released a madness driving men towards all kinds of crime.”  And that is a fair description of the Thirty Years War.  The weakness of that scheme is that there were no sanctions; there was no international police force, and no international bailiffs.  The only sanction was really the moral condemnation of the world.  

I promised that we would return to Westphalia, and to the right of self-defence, and everyone knows that politicians keep their promises. Both doctrines became part of international law.  In 1945, when the United Nations came together to draft a Charter, it incorporated that part of international law.  Of course, it applied only to those states which became members of the United Nations, and other states were not bound by it unless they chose to be bound.  But the vast majority of states are members of the United Nations and so it can be argued that the rules of the Charter are now part of customary international law.  The Westphalia doctrine was spelled out in the Charter.  Member states pledged themselves to resist threats to disturb the peace and to suppress acts of aggression.  What the Charter says about self-defence is that a state is entitled to defend itself if it is attacked.  But it may defend itself only if it is attacked, not because it fears an attack or a threat of an attack, although there is some appreciation of the fact a rocket or a missile may be released over a very long distance at very short notice.  And the action taken must be reported to the Security Council, which then takes control of the situation.  And there may be collective self-defence: a number of states may agree together that none of them will attack the others, and that each will come to the aid of any which is attacked and will regard an attack on one as an attack on all of them.  

The primary responsibility for maintaining peace is vested by the Charter in the Security Council.  If the Security Council identifies a threat to the peace then the Charter sets out a succession of steps which it may take to ensure so far as possible that no-one actually goes to war.  And if all that fails to resolve the situation, Chapter VII of the Charter moves in and takes over.  And the Security Council “may take such action by air sea and land forces as may be necessary to maintain or restore international peace and security”.  And the member states pledge themselves to make available armed force and other facilities for that purpose.

That arrangement is subject to two weaknesses.  The first is that it is rule-based, and rules entail bureaucracy  There will be a succession of officials, considering the situation.  There will be reports which are considered by committees, and then passed to the Security Council.  Someone has to check whether the necessary steps have been taken, and the Council has to satisfy itself that all has been done according to the Charter.  And that may take a very long time, while meanwhile people’s throats are being cut and their tongues are being cut out and all hell is being let loose.  The second weakness is that resolutions - except purely procedural ones - require the concurrence of all the permanent members of the Security Council, and any one member by withholding its concurrence can in effect veto a resolution.  I do not suggest that these safeguards are not important.  No-one wants invasions to be undertaken lightly.  If you or I decided that our neighbour had broken the law, we would not be entitled to kick his door in and beat him up.  What we should do is to notify the police and leave them to take the necessary procedural steps.  But sometimes that requires self-control.

And the resolutions sometimes lead to a rather curious epilogue.  They are the result of hard bargaining on the floor of the Security Council, and sometimes that is reflected in the resolutions which emerges.  In 2003 the states which invaded Iraq were able to use rather convoluted arguments that there was no need for Security Council authorization, because, it was said the Security Council had authorized their action already, in Resolution 678.  Resolution 678 had been passed to end the Gulf War, back in 1990.  It included certain conditions to be observed by Iraq – particularly about granting facilities for inspectors who were looking for possible nuclear weapons.  And they argued that if that is read together with Resolution 1440, that added up to authorization.  That depended first, of course, on accepting that Iraq had infringed the specified conditions.  Actually, of course, it transpired afterwards that there was considerable doubt about that.  And secondly, if you look at Resolution 1440, it nowhere purports to authorize the invasion of Iraq.   We have now learned the danger of leaving it to individual states to decide whether an invasion is justified.  The final decision can safely rest only with the Council.

The passage of time has created a further complication.  The Charter was drafted in 1945.  The scheme related particularly to wars between nation states, related particularly to wars between nation states.  Since then the majority of wars have been internal to states; they have been civil wars.  But the Charter had no intention of referring to conflicts within nation states – indeed it went out of its way to say so.  We were talking a few moments ago about Article II.(7) declares “Nothing contained in the present Charter shall authorize the United Nations to intervene in matters which are essentially within the domestic jurisdiction of any state”.  States were jealous of their sovereignty: they believed that what went on within the boundaries of a state was family business.  So there was a clear distinction between inter-state conflicts and problems within a state.  Within the borders of the state, relations between a government and its own subjects were not the business of anyone else.  If a government wanted intervention from outside, it was entitled to invite some other state to intervene.  But only the government could issue the invitation.  And in a civil war that was no level playing field because one side, the government, could invite outside help, but no-one else was entitled to do so.

It was the events in Central Europe between 1939 and 1945 which persuaded the world that there was some treatment which a government could inflict even on its own citizens which really ought to be the business of the world – the world should not be just quietly looking on.  And so, it was said that there were some standards to which people were entitled even against their own government.  They applied to all human beings, and they were called human rights.  So when the Charter was drafted, it pledged its members to promote respect for human rights, and member states undertook to take action collectively and individually for that purpose.  Article II.(7) was no longer  absolute.  And the General Assembly agreed the Universal Declaration of Human Rights.  It was followed by a series of covenants and agreements which declared in detail specific human rights, and set out procedures for complaining even against one’s own government if they were infringed.  Much has been written on that subject.  But no sanctions were provided for infringements.  The only sanction was public opinion.  Of course, NGOs like Amnesty try to inform the public of what is going on in some countries.  And so there is such a thing as world opinion, and I must confess that my experience was that even the most tyrannical governments - in fact particularly the most tyrannical governments – became worried when officials had letters on their desks expressing concern.  The Charter, however, provides only that for another state to intervene, requires the authority of the Security Council, and the Council may do so only if it goes back to the Charter and decides that what is happening is a threat to peace.  A breach of human rights, however worrying, is not in itself a justification for invasion.

So two things have to happen before intervention: first the Council has to decide that the situation is a threat to peace and security, and secondly it has to pass a resolution under Chapter VII to deal with that threat.  And it cannot  be left to an individual state, even if it is governed by President Bush, to decide that a particular situation calls for intervention.  Otherwise of course, it would be a very easy excuse for one state to invade another.  And the intervention is confined to restoring and maintaining peace and security.  But of course, that sometimes imposed too heavy a burden on the conscience of the world: if you see genocide, if you see children being orphaned with nowhere to go, if you see homes and infrastructure destroyed, to be told you that you have no right to intervene is asking a great deal of human forbearance.  Sometimes the Council has rather stretched the concept of what constituted a threat to peace.  But there is general agreement that armed intervention should be rule-based, since the alternative would be anarchy.  Sometimes there is a converse problem, and the rest of the world does not want to intervene, because they have business of their own to attend to, and the absence of the right to intervene is a welcome alibi.  And even if there is a resolution to intervene, they have to draw up a plan, to settle the terms of engagement, to collect the force together, to agree on a single command, and then to arrange all the logistics.  And all the while the slaughter is going on.  

Well the world actually came to terms with where all this was leading in 1974, in Rwanda.  At that time not many people knew where it was on the map.  In Rwanda, the Hutus, who were 85% of the population, turned on the Tutsis who were the other 15%.  Neighbours who had lived side by side peacefully for years suddenly murdered the people next door. Bodies piled up, the distribution of food was interrupted, people who were not murdered starved, people were left homeless, and the bordering states were cluttered with refugees.  Over a period of a hundred days between 800,000 and a million people were killed.   When 9/11 happened in the United States, the world was horrified, and within a very short time there were offers of armed intervention.  In Rwanda the number of deaths amounted to the equivalent of three 9/11s every day for 100 days. And nothing seemed to be happening.  The NGOs were trying to get the message through, but no-one in Europe or America seemed to want to know.  

Finally the United Nations was persuaded to send an observer mission.  They managed to persuade both sides to negotiate for a peace agreement.  The purpose of the mission was to monitor the border with Uganda and see what was happening about the movement of troops and equipment across the border, because many of the Tutsis had escaped to Uganda and they were now mobilising and lashing out at the Hutus, so there was slaughter on both sides.  The UN Commander was Lt General Romeo Dallaire - I recommend his book “Shake Hands with the Devil”.  He was desperate to end the slaughter, and at every stage he met with of opposition, complaint or condition.  He tried to persuade member states to raise troops and resources; he did the round of the national embassies; he visited desks at the United Nations, and everywhere he was asked two questions.  “How much is this going to cost?” and “What is the minimum number of troops that needed for the purpose?”  He had calculated that he would need 5,500 troops but he emerged with 2,500.  He was told to send a report to the Secretary General, which the Secretary General could pass on to the Security Council in the hope that the Security Council would then authorise the mission.  But everyone had other things to do; other things were happening in other parts of the world, and no-one cared very much about Rwanda.

When General Dallaire arrived in Africa, he tried to meet negotiators on both sides.  He met the commander of the Lords’ Resistance Army, who told him not to authorize any patrols unless they were escorted by the Lord’s Resistance Army.  One other thing which surprised him, and I am bound to say it surprised me when I read it, was that this was a Chapter VI mission.  Chapter VI is the part of the Charter which may lead to military action, but military action itself is authorized in Chapter VII.   A Chapter VI mission is accorded no facilities for intelligence gathering.  I have tried unsuccessfully to understand the thinking behind that.  If you are there as a Chapter VI mission, you have to find out what you can from talking to people on both sides and putting your ear to the ground, but you do not have the intelligence facilities normally supplied to a military operation.  Meanwhile, of course, the killing continued.  Tongues were being cut out; the mission was encountering children who had been orphaned and had nowhere to go.  Even the Hutus who urged moderation were being killed by other Hutus.  In time they managed to broker a peace, and the world learned through the media what was happening, and the world was horrified.  Television, at least, is something which our generation enjoys and which previous generations were denied.  We can actually see what is happening on the ground and even those without imagination can have some idea of the horrors.  So the peace was brokered, and the world learned, and the world was shocked.  But there was a clear need for action within rules which made a quick response possible.

The next major test came in Yugoslavia.  There was long-standing rivalry among the ethnic groups.  They had been held in place by Tito, but in 1980 Tito died, and all the old rivalries and prejudices erupted, in Bosnia in particular.  Bosnia was quite an unusual mix.  Muslims constituted 43% of the population; Serbs constituted 31%, and Croats 17%. The paramilitary front in Croatia seceded from the Federation.  The USA had agreed to send a peacekeeping force, but it was totally inadequate; whenever there was a confrontation it had to retreat, and in due course it was required to leave Yugoslavia.  Finally, a NATO force was sent, and it actually bombed Serbs and Croats into submission: not an episode of which we should be particularly proud, but it did put an end to the civil war, and the slaughter, and the world was left debating what had gone wrong.  First, the NATO force had not been given authority under the Charter to intervene, and this led to widespread debate as to its legitimacy.  The problem was clearly articulated by Kofi Annan in two comments.  In a report in 1999 he said, “What is clear is that enforcement action without Security Council authorization threatens the very core of the international security system, founded on the Charter of the United Nations.  Only the Charter provides the universally accepted basis for force.”  That is one side of the equation.  But in the following year, in the General Assembly he said, “Surely no legal principle, not even sovereignty, can ever shield crimes against humanity.  When such crimes occur and peaceful attempts to halt them have been exhausted, the Security Council has a moral duty to act on behalf of the international community.  Armed intervention must always remain the option of last resort, but in the face of mass murder it is an option that cannot be relinquished.”  Then he went on to say that there was a need for international rules governing both the occasion for intervention and its permissible limits.  

The Canadian government responded.   It established a Commission of experts to look at the whole question of intervention and state sovereignty.  It produced a report, “The Responsibility to Protect”.  So we have reached the title of this talk!  The Committee set itself four basic objectives, first to establish clearer rules, procedures and criteria for determining whether, when, and how to intervene; secondly, to establish the legitimacy of military intervention, when necessary, and after all other approaches have failed; thirdly, to ensure that military intervention, when it occurs, is carried out only for the purpose proposed, is effective, and is undertaken with proper concern to minimize the human costs and institutional dangers which result; and fourthly, to help eliminate where possible, the causes of conflict, thus enhancing the prospects for sustainable peace.  Then they set out six criteria for intervention. The first, they called “right authority”.  Intervention should be authorized by international law or by United Nations action under the Charter.  They added, as a possible justification for intervention, by a regional sub-group acting within its defining boundaries.  They declared that the primary duty to protect rights within a state lies with the government within whose territorial boundary it takes place.  If that government fails to discharge its responsibility, the next step is with the Security Council.  When the Security Council fails to act then unauthorized intervention arises only in circumstances “when the Security Council fails to discharge what the Commission would regard as its responsibility to protect, in a conscience-shocking situation, crying out for action.  It is a real question in those circumstances where lies the most harm; in the damage to international order if the Security Council is bypassed or in the damage to that order if human beings are slaughtered while the Security Council stands by.”  

The second criterion “just cause”.  The Commission specified two broad categories of justification, large-scale loss of life and ethnic cleansing by forced expulsions or acts of terror.  The third criterion is “right intention”.  Intervention is not justified to bring about regime change or to alter national boundaries, although these consequences may be incidental to the essential purpose.  The intention may be suspect when a state’s record of intervention is blatantly selective.  The Commission tactfully refrained from observing that, in Latin America, the United States practised or threatened intervention in  Grenada, Nicaragua and Cuba (all leftish regimes) but not in Guatemala, El Salvador or Chile.  The Commission suggested that intervention is best carried out on a multinational basis.  Fourthly, intervention should be only a last resort, when peaceful efforts to resolve the situation have been exhausted.  The fifth criterion is that the means should be proportionate to the objective.  They emphasized the need for careful preparation and planning and, where possible, for seeking domestic support.  Finally, intervention should be initiated only if there is a reasonable prospect of success.  And they emphasized that intervention carries an obligation not only to re-establish order but to encourage reconciliation and to rebuild.

The United Nations then set up a widely-based Panel to consider the subject.  They declared, “What we seek to protect reflects what we value.  The Charter of the United Nations seeks to protect all Sates, not because they are intrinsically good but because they are necessary to achieve the dignity, justice, worth and safety of their citizens.  These are the values that should be at the heart of any collective security system for the twenty-first century.”  Their Report was subsequently endorsed by the General Assembly, and it may now claim a status as part of international law.  So what was once a question about the right to intervene is now a duty to intervene, but it is still circumscribed by rules.  

This was a hinge in the history of international relations; it was a major change in the way that human beings looked at one another.  The Westphalia doctrine is about the separateness of nation states; our primary duty is to keep out foreigners.  We want to seal ourselves off from our neighbours.  We will stay out of their business if they stay out of ours, and we are entitled to intervene in their domestic affairs only if we can establish a right to do so.  That is the old regime.  Now we come to the hinge, and what we are discussing is not just a right, but a duty, to intervene.  The old doctrine helped to maintain a stable peace, but where massive atrocities are occurring, then our responsibility to victims trumps the advantages of stability.  

The world recognised that we are members one of another.  If our neighbours are in danger, then it is our business.  And the safety of our neighbours is a reassurance because our safety is their business.  A community where you avoid quarrelling with your neighbours only by closing your eyes is a very sad community.  But we are still faced with a dilemma, because intervention should be rule-based, and yet that may be an obstacle when we clearly ought to intervene.  And if you decide on intervention, it should be effectively planned together with the ongoing strategy.  It is wise to learn all we can about the situation locally, to try if possible to initiate a dialogue with the Government and with representatives of the local population.  After all, it is their country.  In the absence of clear objectives, co-ordination and planning, you may have the situation famously described by Uncle Screwtape as everyone running around with fire extinguishers when there is a flood!  

One last thing.  After it is all over, those whom we are seeking to protect have to settle down to everyday living.  They will carry with them the scars of what has happened.  There will be those who are desperate for revenge  There will be those walking free who  have carried out the most appalling acts.  There will be calls for tribunals to deal with the guilty.  Of course, there are very good reasons why they should face justice, first because it helps to establish that there are international rules in which the world concurs.  Secondly, it may deter potential wrongdoers in future.  Thirdly, it may serve as a catharsis for those who have suffered, particularly if they have lost members of their family.  And there has been debate about whether it is a good idea to impose retribution, or whether all that is achieved is to cause them to relive the traumas, to deepen the wounds and make reconciliation more difficult.  There has been research on the issue it but sadly, it does not  reach a common conclusion.  

You may know that recently I was asked to chair an Inquiry into a tragedy where Health Service patients were given contaminated blood and in consequence they were infected, some with hepatitis and some with HIV.    We were a fact-finding Inquiry.  When the first group of witnesses came into the witness box, I tried to guide them through what we needed to know.  I discovered afterwards that many of them simply wanted to tell their story; that was all they cared about, and they had carefully prepared written statements, and here I was preventing them from saying what they wanted to say.  I got better at it as the Inquiry went on, and we listened to things which were not relevant strictly to our task, but which were terribly important to those who were giving the evidence.  Formal Inquiries need to be carefully matched to the situation, particularly if their purpose is to apportion blame.  In any legal system prosecuting authorities are confronted in any situation with two decisions: first, is there evidence to place before the tribunal?  And secondly, is it in the public interest to prosecute?  Sometimes there will be mutterings,  “Why do they not prosecute?” But unless you intend to proceed, it may not be fair to discuss in public the evidence which might have been called.  

An enlightening example is the Truth and Reconciliation Commission in South Africa: It was conducted with some informality.  Witnesses sometimes participated in a dialogue, and they confronted one another.  Some had not even realized the enormity of what they had done until they heard it from the mouths of the victims.  And often they would apologise, and there was a reconciliation.  Another example of informality, outside the official legal system or international tribunals was in Rwanda.  Proceedings were in village courts, a system called Gatchacha.  All the villagers gather round, they dispense with trained lawyers, and the two sides tell their story.  And there were many cases where the offender realized for the first time what he had done, he apologised and his apology was accepted.  

Rules need to be applied with an element of flexibility.  The Security Council is subject to a great deal of criticism; it is slow; it is it’s bureaucratic; member states are selfishly motivated.  Often criticism comes from those who are most reluctant to see it working effectively!  But the other side of the equation is the number of successes which are not reported, because they are measured in what does not happen, in the wars which do not take place, in the genocide which has not transpired, in the starvation which is avoided.  But there is room for improvements.  And we need to encourage our politicians in addressing those issues.

Guy Wilkinson

Well thank you very much indeed Peter.  You have given us a stimulating account right back from some of the origins of these questions, in Westphalia, in those origins in the ways in which we moved from the position in which it was not normal to intervene, where the Westphalian approach left it as a position for states to have their own sovereignty respected.  And you’ve taken us through the development particularly of the United Nations’ doctrines and the origins of this rather different view located – the hinge point I think - in the case of Bosnia.  And interesting in particular of course that the Bosnian intervention arose precisely out of an illegal - in terms of our rule-based system – and also arose out of a definition of that situation as a civil war precisely proscribed in terms of intervention by the rules.  And you’ve taken us on through the Canadian Commission and the subsequent shift to the duty and responsibility to intervene which is where we are now.  It’s not in any sense simple.  And you finally I thought very helpfully brought us to the question of the consequences – because it’s a lot of history that has brought us to the responsibility to protect, we’re only now I think really beginning to engage with what are the downstream consequences of doing so.  And I think your comments on the Truth and Reconciliation Commission, the war crimes approach and the Rwanda military courts approach were very apposite.  

Perhaps I’ll take the privilege and prerogative of chair of posing a particular question to you and then open it up to discussion – I think there are many points at which we might wish to engage with some of the points which you have raised, not least of course the whole ethical basis where you used quite rightly phrases like conscience and shocking events or right motivation which of course raise all sorts of questions about the basis and course of events from which those are derived.

But the question which I wanted to put to you was – although you mentioned Iraq at an early stage, and you then indicated Bosnia was the hinge point, I’m kind of wondering whether actually Iraq will turn out in fact to be a rather different hinge-point in which that progression towards the responsibility to protect that we have seen will actually turn out to be another kind of turning point, a turning away from a sense of “we ought to intervene” simply because of the controversy around the legality of it, the scale of the intervention which of course was quite different from the previous interventions and the sheer slaughter that occurred subsequent to the intervention. And I wonder whether particularly in the West there is now a counter-reaction as it were to the slaughter we saw in Rwanda and which led to people thinking we must intervene, to the slaughter that we’ve seen downstream of intervention seems to me led many people to say, this is a price too high to pay.  So maybe you could just comment on how you see the Iraqi intervention as affecting our way, our perceptions around the responsibility to protect?

Peter Archer

I do not think anyone ever suggested when we went into Iraq that we were doing it to protect anyone!  It was not the responsibility to protect.  If you look at the various reasons that were advanced at the time, you have a number of possible justifications for going in, one was that they were harbouring terrorists, in the end I do not think any serious evidence emerged of that.  Secondly, it was pointed out that it was a very nasty regime, but regime change is quite expressly excluded in international law as a justification for invasion.  Regime change must be a matter for the people -  provided that they are permitted a choice.  The third attempt at justification was that they were acquiring nuclear weapons.  The United States or the United Kingdom can hardly justify invading another country because it has nuclear weapons!  I think that the real reason was the effect on Bush of 9/11.  It might actually have got under his skin, but it certainly made sure that he had to show the American people he was doing something about it.  So that, I think, was what really triggered it.  And I think Tony Blair then probably went along to show we were an ally and a friend  And they went in in that careless way without really weighing beforehand where they were going or what they were undertaking.  The first thing to know about Iraq was that it was a deeply divided country; anything that is done at the request of one side attracts the hostility of the other.  The second thing is that they did not have a clue of what they were going to do when they got there, and what strategy they would have for coming out.  I think it is really an object lesson in a number of mistakes that can be made.  If you are anxious to show the public that you are doing something, I can see how irritating it is when nothing seems to be happening, when the United Nations spends so much time discussing it.  It is like waiting to cross the road; there is a stream of traffic and you cannot get across, and in the end you lose patience, so you run across and get run over.  That is basically what happened in Iraq.  

- Very interesting and very informative.  I just want to say something before I ask a question.  I think I am a supporter of the responsibility to protect but I think it’s important to note that the responsibility to protect is not the responsibility to intervene and there’s a very big difference in that many of the strong advocates for the responsibility to protect, want to differentiate it from humanitarian intervention taken purely as a military intervention and argue that effective intervention affecting nations of various kinds can be peaceful as well as military.  If you think of humanitarian intervention and the negative way it’s seen in lots of countries of the south, it’s because of the way in which it has been distorted by Bush/Blair and quite particularly Blair to justify an intervention in Iraq which wasn’t a successful humanitarian intervention for quite a lot of reasons, that I think it’s very important to differentiate between the two.  The responsibility to protect is basically establishing some kind of norm.   And going back to something which you said earlier: it makes it easier for the Security Council when it does finally prove the case of a situation of mass atrocities.  But while that may warrant the case of military action, it doesn’t justify it in terms of settling peace.  Because the responsibility to protect establishes the norm for mass atrocities being a reason for intervention. I am a supporter of the responsibility to protect.  If I could just very quickly ask a couple of points.  There is one thing you tried to elucidate which is how you differentiate between places in which military intervention does take place and places when it doesn’t - where it seems fairly clear historically that interventions on a massive scale can take place when the big powers have a very high interest at stake; interventions don’t take place as in Rwanda when there is very little to be gained in the interests at stake.  That’s a very obvious question.  And the other one is perhaps less obvious and I think it’s a problem and I think the Rwanda case illustrates it in its most catastrophic light.  The way you showed us this was that there is a situation of mass atrocities and terrible, awful things are happening over there and what does the outside of the world do about it?  But when it’s posed just in that way – it’s as if what is happening over there is in no way connected to what the outside world is doing - it seems to me there’s every good reason why it should go on doing what it has been doing before.  While never saying that genocide was caused by factors outside the realm of the national experience – if you permitted genocide you were ultimately responsible for it - I think there is a mass of evidence that political and economic measures from the international forces which were pressing for a particular kind of economic and political settlement in Rwanda was a big trigger to the extremists who were losing power.

- You mentioned the core problems existing in the rules.  There are obviously big politics within the system.  You also mentioned obviously the problem of the Security Council itself, but that’s less about power relations, it could also be seen as a prerogative of the system.  You also mentioned in your speech changes in the nature of war, inter-state towards intra-state, citing obviously Rwanda and Yugoslavia as cases for that.  But the assumption here is that your dealings are inter-state still, you go to the Security Council who then introduces it into the system.  What do you say to a sort of bridging system based on communities, a sort of devolution of power such as in maybe Switzerland in its early days - so the whole notion of peace agreements between the different communities, eventually coming onto the federal state department with its services, community-based agreements rather than international agreements which have the unfortunate stigma of bureaucracy and lack of local-based input and interest. Let me just try and formulate all that again: regarding the problems that you highlighted in your speech with the international system - you know you mentioned the rules of the international system as they were and in many instances still are, in terms of timing, in terms of bureaucracy, in terms of representativeness, in terms of reaction to dealing with problems given that the nature of war has changed between – thank God - the inter-state war to the intra-state war, in cases like Rwanda, Yugoslavia, you mentioned as cases  …Would it not be best to look at a new format of community relations, building up representations between communities rather than looking at a slightly more elite model of practitioning and the implications of that: potentially increasing the responsiveness, increasing the adaptiveness and increasing the type of response that’s given, and the permanence of response that’s given to that vehicle.

-  I ought to know the answer to my question but I’d still like to hear your views: why have we never done anything about Zimbabwe?  That to me is surely a perfect case for humanitarian aid and the responsibility to protect.  I understand what you said that international law probably didn’t allow any kind of intervention, but surely something can be done now?  

Peter Archer
The first question was about coordination by the United Nations of the interventions.  One thing that is absolutely clear, and has emerged in situation after situation, is that before going in it is necessary to ask, why are we going in?  And precisely what is it that we are hoping to achieve?  And how do we set about achieving it?  Life is unpredictable, and it does not always work out like we plan, but at least we should have a plan, and preferably a fall-back plan if anything goes wrong with that.  I think that the answer to your question is that a lot depends on maintaining discussions  within the United Nations, talking to one another and to the various players and resolving the doubts before going in.  And of course they should then be asking, what is our authority for going in under the Charter.  

The second one, correct me if I misheard, was that there seems to be far more pressure to intervene if a big power has some kind of interest in the outcome than if it is only to do with minor powers.  If America has an interest, there will be great pressure at the United Nations for intervention of some kind, and there will be a lot of lobbying for other countries to join and lend support.  When America does not have a particular interest in it, and there is no other major power which has, you do not hear very much about it.  We do not hear much about Tibet.  I suppose the reason for that is China does not want it to be discussed.  There are big, powerful, noisy nations and there are little, obscure nations.  I think we ought to be working much harder to develop for the United Nations a personality of its own.  It ought to be “We, the United Nations” rather than you and him and her.  

But the major decisions are taken within national governments.  Many of the problems which trigger interventions are caused by activities external to the state where the trouble arises.  We always assume that these people have got themselves into a mess and we must help the poor devils to get out, when very often, we have ruined them by loading them with debt, we have wrecked their exports because we have got to get our own manufactures onto the market, and I agree, a lot of it is down to us.  What difference is that going to make to our intervention, I am not sure; I think it might make us more anxious to try and rectify the situation, but if you can think of any way of actually distinguishing between a situation which is the fault of external factors, and which is the fault of the internal authorities, then it could be a way forward.  

The problem, of course, is not always external, but arises from domestic institutions, and there is a serious temptation to teach these poor savages how to be mirrors of us, we teach them democracy, that means our kind of democracy, and there is this temptation to teach them the kind of government they should have.  What happens if you see them going down a road which you think dangerous?  Helping them to come to the institutional conclusions you would like to see them reach, brings a danger of being the auntie in the nursery.  So once again, you have the two halves of the equation which somehow you have to balance.  If you know the answer then perhaps you can help!  But the mission from the United Nations depends to a great extent on the views of the Security Council at the time when they send the mission.  

You can try to hold the ring while they work it out for themselves.   But then we have a question like Iraq.  If you discover two or more communities, or more communities who will not even speak to one another, how do you get any kind of conversation going?  There are people who are very good at this and as I said, you have to work out what your plan is before you go in, and you need to have to have a fall-back position if it does not work, but if you are asking for something more specific than that from me, I think I can only take refuge in the old adage that it depends on the particular situation you are dealing with.  

The distinction between a war between states and an intra-state war: yes it is true now that the nature of warfare has changed; in the old days, two sides faced each other on the battlefield and bombarded each other like hell; these days they walk down a street trying to winkle people out from behind closed shutters.  The whole nature of warfare has changed, so the tactics you deploy have to be different.  But whether you are trying to turn around a nation which is a failed state, or a nation which has taken a wrong turning, or whether you are trying to resolve a dispute between two states, can only, I think, again depend on the situation.  I do not see how you can draft rules for each individual situation.  

Zimbabwe is a curious situation because virtually the whole world is agreed that we ought to do something about what is going on in Zimbabwe and the whole world will not commit itself to do anything about it.  Partly of course, it is that Zimbabwe is quite a large country.  We would be committing ourselves to major warfare, and one thing we have to bear in mind is that we do not  want to cause more damage than we are trying to avoid.  We actually thought we’d have to start a war.  If there is some way of persuading the people of Zimbabwe themselves to get rid of the present administration, that would be the best solution.

The second problem arises in Iran which is sparking much more concern.  The people of Iran are now thoroughly fed up with the lawlessness; there are riots on the streets; there are riots in the universities; there is a very strong opposition which continues throughout the diaspora.  There are those who say, best if the West kept out, and the people of Iran would solve it themselves.   I suspect that all we can do is react to the situation as it unfolds but launching a major war against a substantial power cannot be the answer..

- People are starving to death in Zimbabwe, and they are not necessarily in Iran, so I think there is a difference here.

Peter Archer
But people are dying in Iran certainly, and although the situations in Zimbabwe and Iarn have features in common, I suspect that it would be easier to oopen some negotiations for a possible peace-keeping or fact-finding mission with Iran than with Zimbabwe.

-  Lord Archer, like our previous speaker Lord Hurd, I came hoping to get an answer to the question of Article II.7 which prohibits the intervention of the United Nations in the internal affairs.  You gave us if I may say so a magisterial presentation in a wonderful historical perspective and I want to thank you very much.  But I want to mention the United Nations Universal Declaration of Human Rights which is a great and noble endeavour but unfortunately wasn’t universal because I talked about it to people in Saudi Arabia and said why don’t you sign it and they said, well our constitution is the Qu’ran and it’s not compatible with the Qu’ran so we can’t sign it.  How widespread is the acceptance of this Declaration and how general therefore is the consensus on the rights that states have to curb their own selfishness?  My second question concerns how we can get a better appreciation of the practicalities of intervention.  At a later stage in my career I used to be in what was called the Defence Staff of the Foreign Office, and one of my jobs was to go into the Ministry of Defence and discuss with them the facts of intervention, maybe we would have to intervene in Belize to protect them from being attacked by Honduras, or in Fiji over an inter- communal dispute, or Rwanda the Hutus and the Tutsis we always said, what are we going to do about that?  And the military lords might say, OK you might want us to intervene but where are we going to land, how many people will be needed, will we get some supplies of petrol, food or whatever, will we get a hostile reception? Will we get permission to fly in? There all these practical aspects which sometimes get overlooked, and the most ludicrous example was when Ian Smith did his UDI in Rhodesia as it was then, and it was decided by the government to send out a squadron of fighter aircraft to Zambia and they went there to land with some difficulties and they then found they were under air traffic control from Salisbury which was then the capital of Rhodesia.  So how can we get into a situation where we’re actually ready?  We obviously want to do something about the situation but we’re actually able to do it because we’ve done the nitty gritty ground and staff work.  The original drafters of the charter should have done a special chapter stating the procedures but that never happened.  The final problem in all this is how can we be sure how bad it’s going to get?  When Bosnia started up and it looked as if we were getting into trouble there I wrote to my Member of Parliament and I said that Bismarck had said that the affairs of the Balkans were not worth the honest bones of a single Pommeranian grenadier, and I thought we should ask ourselves the same question about British soldiers going there.  I didn’t know at that time what was going to happen in Szrebrenica, I didn’t know at that time of the appalling consequences that were going to happen in Bosnia, and that changed my view completely, it was the right thing to do and it was a very successful intervention but I couldn’t have known at the time!

-  I’d like to put forward a thesis or a suggestion that may move the argument on though it may be slightly naïve in some areas, but it strikes me that with the Treaty of Westphalia or even the League of Nations we are dealing with nation states that were more or less free functioning – I mean they had their problems but they were recognised states with governments functioning as such.  However it seems increasingly that the states that we are admonishing and those in which we may want to intervene are those that are - to use the common parlance - failed states. We have no definition to which we have formally agreed of what constitutes a failed state and whether to intervene in a state that doesn’t live up to a number of criteria - and this has been thought about recently in the case of Kosovo: but we have no agreed failed state criteria.  I wonder if within the United Nations there is more open discussion about what we might perceive as a failed state by the way it’s failing its people, the fact that perhaps it doesn’t have a public cemetery or it doesn’t have a government speaker. Whether we can move ourselves into a discussion and perhaps develop some new criteria of the territory of what we might not want a rebel state to do.  I don’t know if you follow my drift?  I think because we restrict ourselves to talking between states, because that’s the way we’ve always done it, I wonder if we need to re-look the very basic building blocks available within the United Nations and if they are doing that?  Moreover some of those don’t have any functionality at all and therefore we ought to think even of scrapping them …

-  My question leads directly on from that.  My question is also on failed states.   It seems to me that failed states are a source of regional and sometimes global instability.  I’m thinking particularly of Somalia and the pirates, and the outlying links that seem to be growing up there very nicely.  How far when we look at failed states ought we to take account of the security implications for the wider international community?  It is also of course failed states that are so often a source of emigration - that also can be both an internal humanitarian problem but also a wider problem.  

Peter Archer

First, the Universal Declaration and the standards set by it; how widely are they accepted?  I think we have to recognize that there are different ethical approaches on these matters.  But we have to be careful that we are not too relativist.  It is easy to say: “oh well, we have to make allowances for the fact that their standards are different from ours”.  I think there comes a time when we have to say, “These are the standards we all recognize”.  I have not come across an actual case where either the United Nations or any tribunal, has said, “We do not know how to decide this, because one side takes one statement as axiomatic and someone else takes a different one and we do not know how to marry them up”.  International law, and the UN Charter, do provide a premise on which we can base an argument.

The second question was about preliminary intelligence.  I totally agree. When we are thinking of sending in a mission, we must take trouble to seek intelligence, but of course it takes a long time, and often it is time we can ill spare.  We ought to have access to more regular intelligence on all potential trouble spots before they erupt, before they become trouble spots, and then it is all there on file.  You must have come across this in the Foreign Office in other cases – you take down the appropriate file when something erupts, and if you have something on the file, that is splendid.  If you have not, you have to start from the beginning.  So if you are saying that we ought to have much more careful intelligence, I suspect that the United Nations itself does not have the intelligence it ought to have, partly I think because its members do not like the idea of being spied on. And I can understand that. But all the same, they ought to be trying to do what they can to build up files on situations which might erupt.

Kosovo and the chain of consequences; it is really a question of “Did it turn out to be worth it?”.  But I suspect that if we ask that question retrospectively we may be asking the wrong question.  I think the only question that we are really entitled to ask is, “At that time could someone objectively looking at it with the knowledge that they had then perhaps, have reached the conclusion that they reached?”.  Hindsight is a dangerous standpoint.  

Failed states? – I think failed states are an absolutely classic example of the Responsibility to Protect.  It is difficult because you have no government to negotiate with.  It is always a good idea, if you are thinking of citing the Responsibility to Protect to have a discussion with the government, if they will discuss. But with a failed state you have no-one to talk to.  You do your best to talk to the various groups and it is not always easy to identify who they are.  Who do you talk to in Afghanistan?  With failed states, we have to try to identify when they become failed states.  If we leave it the thing festers until there is no structure left at all. 

What I would say about Zimbabwe, is that the definition of a failed state is a state which has no authority.  But in Zimbabwe they have a dictatorship.  There is a surfeit of authority.  I think if the world decides that there is such slaughter going on, such injustice that we ought to go into Zimbabwe, then I think we have to try to talk as best we can to the government before we go in.  

Guy Wilkinson

I think we may have to leave it at that and I’d like very much to thank Peter Archer both for the sweep of discussion of where we have come and where we have arrived at, in the Responsibility to Protect, and also for taking a very wide range of questions, and seeking to respond to the questions which very often pose for us the uncertainties we have as to how to respond in these new circumstances.  There are no clear answers in many of the circumstances we find ourselves in.  So thank you very much for giving us a most helpful evening, a most helpful set of insights into these intractable but brutal questions that we shall continue to face in the world in which we live.  Thank you very much indeed.

The third seminar was held on 24th November in King’s College London with Professor Nigel Biggar as speaker and Sir Michael Franklin in the chair.

Michael Franklin

I am very happy to be here tonight to chair this meeting.  I have two disqualifications – firstly as you realise I am not Guy Wilkinson and I’m sure he would have wished to be here, and secondly I was not able to participate, as I’m sure some of you were, in the two earlier meetings.  This as you gather is the third and the culmination of a series.  The Trust has been trying to put on this series for a very long time – it seemed to us to be a subject just up our street that we should try to do something about – Humanitarian Intervention and what is called the Responsibility to Protect.  And we were delighted that at last we were able to put together this series of three, the first of which was addressed by General Sir Mike Jackson, the second by Lord Peter Archer and we are delighted that he is able to be with us this evening to provide a bit of continuity.  So we come to the third in this particular series.  I said before that this is most appropriate for the Trust because the whole essence of the Trust’s work is to try and look at some of these issues from a point of view of ethics, morality, values and beliefs and it is that aspect of the subject which we are thinking about this evening.  It’s an appropriate day I suppose with the opening of the Chilcott Enquiry that we should tonight be looking at the right – or the duty - to intervene.  No doubt we shall all be following that with some interest in the weeks and months ahead.  

It is however my particular pleasure to welcome Professor Biggar this evening as a speaker – I believe you have supported other WPCT events before, Professor, so you are not an entire stranger to the Trust.  It is a particular pleasure and honour for us to have you back as a speaker this evening.  I have actually got from Win four pages of the CV of your distinguished academic career – and of course anyone who is Regius Professor of Moral and Pastoral Theology in Oxford will obviously have many qualifications and probably needs no more introduction than that!  So without more ado I’m going to hand over to Professor Biggar to speak to us and after that, we will have an opportunity for discussion and questions.

TO INTERVENE OR NOT TO INTERVENE:

LEGALITY, MORAL LEGITIMACY, & CHRISTIAN BELIEF

by Nigel Biggar

Thank you very much for giving me this opportunity to talk and then to engage with you.  In the handout I provided, I gave you the headings of my paper but did not summarise what I am going to say – I am keeping you in suspense!

THE MORAL AUTHORITY OF INTERNATIONAL LAW, AND ITS LIMITS 

There is a strong reason to obey the law, even when the law protects criminals. There are good moral reasons of a prudential sort why we should be loath to transgress positive law even for the noblest of motives. The case for this is made with memorable rhetorical force in A Man for all Seasons, Robert Bolt’s play about Sir Thomas More.  In one scene More is urged by his daughter, Alice, and his future son-in-law, Nicholas Roper, to arrest Richard Rich, an informer.  The subsequent argument rises to this climax:

Alice (exasperated, pointing after Rich): 
While you talk, he’s gone!

More:  
And go he should if he was the Devil himself until he broke the law!

Roper: 
So now you’d give the Devil benefit of law!

More:  
Yes.  What would you do?  Cut a great road through the law to get after the Devil?

Roper: 
I’d cut down every law in England to do that!

More:
Oh?  And when the last law was down, and the Devil turned round on you —where would you hide, Roper, the laws all being flat?  This country’s planted thick with laws from coast to coast—Man’s laws, not God’s—and if you cut them down—and you’re just the man to do it—d’you really think you could stand upright in the winds that would blow then?  Yes, I’d give the Devil benefit of law, for my own safety’s sake.

The effective social authority of law—that is, its power of law to order a society, whether national or international society, and to safeguard the rights of its members—depends upon the willingness to obey of those whom it commands; and the willingness of each to obey depends partly on the law’s being generally observed. It is reasonable for one party to obey the law so long as others generally do so too. It is reasonable for one to suffer the constraints of law, so long as others suffer them as well. If one party were to take the law into his own hands, even for motives that seem noble in his own eyes, then why shouldn’t others do likewise? Well-intentioned vigilantism can pave the road to anarchy quite as much as malicious law-breaking; and in anarchy the strong are set entirely free to trample on the weak—the laws all being flat. So the virtue of prudence instructs us to give even the Devil benefit of law for our own safety’s sake. 

That is true. But the following is also true. Voluntary obedience will only be forthcoming so long as those who remain subject to the law are confident that those who break it will not retain the unfair advantages they have thereby seized—that is, so long as the law-abiding are confident that the law will be enforced against law-breakers.  If the law is not so enforced, and if law-breakers are seen to secure unfair advantage relative to the law-abiding, then the respect of the latter for the law will be shaken and its authority diminished. If this diminution proceeds far enough, then the rule of law will disintegrate and society will dissolve into anarchy. There are, then, two ways in which the law’s authority can be undermined: first, by individuals—be they persons or states—taking the law into their own hands; and second, by the failure of public authorities to enforce the law against law-breakers. And sometimes, of course, the two are causally related. Sometimes, it is because public authorities have failed to enforce the law that individuals or states are moved to enforce it themselves. 

This is exactly the scenario that Prime Minister Tony Blair strove to avoid in the months prior to April 2003, when the invasion of Iraq was finally launched. As I understand it, Mr Blair’s concern was not so much that Iraq was on the verge of posing an immediate threat to the United Kingdom through its possession of weapons of mass destruction (WMD). Rather his concern was as follows: that Iraq was clearly intent on acquiring WMD; that her possession of them would pose a grave and intractable threat to international peace; that the United Nations itself had recognised this by issuing 17 Resolutions aimed at ensuring Iraq’s disarmament; that Iraq had consistently striven to avoid bowing to the expressed will of the UN for over a decade; that only the repeated threat of military invasion had secured its reluctant and temporary compliance; and that, if the UN did not show itself willing to carry out that threat in the enforcement of its own resolutions, then the United States, made impatient by the experience of 9/11, would do so instead. Mr Blair’s concern was that the UN’s chronic failure to uphold international law would goad the US into unilateral action. Here is Mr Blair in (what still seems to me) his enormously impressive speech to the House of Commons on 18 March 2003:

“Of course Iraq is not the only part of this threat [i.e., of WMD finding their way into the hands of terrorists]. But it is the test of whether we treat the threat seriously. Faced with it, the world should unite. The UN should be the focus, both of diplomacy and of action. That is what [Resolution] 1441 said. That was the deal. And I say to you, to break it now, to will the ends but not the means, that would do more damage in the long term to the UN than any other course.


To fall back into the lassitude of the last twelve years, to talk, to discuss, to debate but never act; to declare our will but not enforce it; to combine strong language with weak intentions: a worse outcome than never speaking at all. And then, when the threat returns from Iraq or elsewhere, who will believe us? What price our credibility with the next tyrant? …


I have come to the conclusion after much reluctance that the greater danger to the UN is inaction: that to pass Resolution 1441 and then refuse to enforce it would do the most deadly damage to the UN’s future strength, confirming it as an instrument of diplomacy but not of action, forcing nations down the very unilateralist path we wish to avoid.”

It is reasonable, it is in everyone’s interests, it is in the interests of general peace that individuals and individual states should delegate the enforcement of law and order to a body that will actually perform it. The problem with international law as it now stands, however, is that it denies the right of member states to use military force unilaterally except in self-defence, while reserving the enforcement of international law to a body (the Security Council) whose capacity to act is hamstrung by international politics and by the right of veto. By way of demonstrating why this is a problem, let me give you this analogy. Suppose that a neighbour a few houses away is being attacked by intruders. Suppose that it is against the law for you to intervene directly. Suppose that you call the police to ask them to intervene instead. Suppose that before they can intervene, the police have to get authorization from a committee. Suppose that any member of the committee can prevent authorization by issuing a veto. Suppose that in this case a member of the committee is related to the intruders, or has investments in their business, or is allied to them in some other way. Suppose that he therefore vetoes any authorization for the police to intervene to save your neighbours. What will you do? Will you break the law and intervene yourself? Or will you stand by and watch your neighbour being assaulted?

I’m not a professional lawyer, I’m an ethicist, so it may be that my understanding of international law is faulty – but that is how I understand it: as I understand it that is roughly the situation that we have with international law at the moment. Individual nations are forbidden to intervene militarily in the affairs of another sovereign state, unless authorized by the Security Council of the UN to do so; but the power of the Security Council to issue authorization depends upon the political interests of its members. This was the case with Kosovo in 1999, when Russia made it clear that it would veto any intervention by NATO to save the Kosovar Albanians from Serb troops, partly because of its cultural links with Serbia and partly because it didn’t want to set a precedent that might tie its hands in dealing with insurgents in Chechnya. As things now stand, it seems to me, the next time a Hitler decides to slaughter masses of his own people within the borders of his own state, is not dissuadable from this policy by diplomatic or economic pressure, and restrains himself from invading a neighbour; and should this slaughter not qualify strictly as ‘genocide’; and should any member of the Security Council have an interest in vetoing the authorisation of intervention, then we would be required by law to stand by and watch. It therefore seems to me to be a grave problem with current international law that it both outlaws unauthorised intervention to stop mass atrocities or to topple a regime widely acknowledged to be grossly and chronically atrocious, and refuses to give authorisation.

Given this situation it seems to me that there could be situations where there would be sufficiently strong moral reasons for breaking international law under certain conditions. While the authority of positive and customary law is important – and I hope my initial remarks show why I understand this is important - the authority of moral law is superior. While morality in some cases obliges us to obey the law even when wicked people appear to be getting away with murder, lest in the rash pursuit of justice we knock all the laws flat; in other cases it permits or obliges us to break the law in order to rescue victims from wicked people, lest in our chronic failure to do justice we subject standing laws to ridicule.  That’s the dilemma.  Immediately, of course, this idea raises the urgent question of how we are to distinguish the cases. How can we tell unauthorised intervention that is justified from that which is not?

JUSTIFIED WAR: NONE PERFECT, NONE BEYOND CONTROVERSY  

Before I set about responding to that question, let me make some preliminary remarks about justified war. Those of us who think that war—of which military intervention is a species—can ever be justified, not just in theory but also in practice – and I’m among them - need to face up to the following. There is no actual war that is perfect or pure. There is no actual war that doesn’t involve mistakes and failures, sometimes gross mistakes and failures. There is no actual war of any length and complexity that doesn’t involve the expression of vice—of hatred, of sadism, of hubris, of negligence. There is no actual war of any length and complexity that doesn’t involve immoralities such as torture, the deliberate shooting of prisoners, the causing of grossly disproportionate civilian casualties. Wars—even justified wars—are run by human beings, all of whom are limited and flawed, and some of whom are morally vicious. Even Allied belligerency in World War Two had its Bomber Harris and its carpet-bombing of Dresden. There is no perfection and purity even in justified war. And what applies to justified war applies also to justified military intervention.        

Moreover, there is no justified war whose claims to justice are beyond dispute. I would imagine that most of you here this evening agree that Britain’s war against Nazi Germany was justified. However, as you will know, and if you watched that docu-drama on television a few weeks ago you will have been reminded - at the time many people, most famously Lord Halifax, thought Britain’s going to war against Hitler a big mistake; and after Dunkirk they thought that Churchill’s refusal to come to terms with Hitler was bombastic madness. At the time, Britain’s prosecution of war against Germany was controversial; and it has been ever since – not widely controversial, but still controversial. In the 1990s the British historian John Charmley published a book that argued Lord Halifax’s case;
 and in 2008 the American author and commentator, Patrick J. Buchanan, published another book that pushes a similar line.
  

Let me muddy the moral waters even further. The moral waters.  We in Britain tend to think that the war against Hitler was proportionate, mainly because we compare it with World War One. In World War Two we lost “only” 380,000 military dead (and the US 407,000), compared with 800,000 in World War One.  So World War II for us looks “more efficient”, lest costly.   However, the reason that World War Two appears to us less wasteful and therefore more favourable is that we never fought on the main front. The main front that broke Hitler, as we know, was the Eastern front, which fell to the USSR, which suffered 11 million military dead and 10 million civilian dead. All told, the allegedly futile Great War cost 20 million dead, while noble World War Two cost 72 million dead. 

And to muddy the waters even further still. The result of World War Two was to destroy Nazi hegemony, which was very good; but it was also to establish Stalin’s hegemony, which was very, very bad. 

The point is, there’s no justified war whose justice is beyond controversy. And what applies to justified war applies also to justified military intervention. 

MORALLY JUSTIFIED MILITARY INTERVENTION: ITS MARKS

With those caveats in mind, let me proceed now to address the question of what distinguishes legally unauthorized military intervention that is morally justified, from legally unauthorized military intervention which is morally unjustified. First, given the terrible destructiveness and hazardous unpredictability of even justified military intervention, the reason for embarking upon it would have to be proportionately grave, there’s got to be a serious reason to venture the hazards of war. The only kind of proportionately grave reason that international law specifies is ‘genocide’—and that, as I understand it, is still intended only as a motive for military intervention that is authorized by the Security Council. Morally speaking, however, it seems to me it is arguable that murderous oppression on a massive scale that is not genocidal, strictly, could still be grave enough to warrant risking the evils and hazards of war. It seems to me, for example, that saving Kosovar Albanians from indiscriminate killing by the troops of a Serbian regime that had Srebrenica on its curriculum vitae was proportionate cause. Therefore I agree with the report of the International Commission on Intervention and State Sovereignty, The Responsibility to Protect,
 that just cause should be extended beyond genocide to include any “large scale loss of life” or “large scale ‘ethnic cleansing’”.

On the train down here this evening I was reading an email from a lawyer friend of mine who should know these things, and he pointed out that in April 2006 the Security Council adopted Resolution 1674 which reaffirmed the outcome document of the World Summit of 2005 re-asserting the UN’s responsibility to protect civilians against not just genocide, but also war crimes, ethnic cleansing and crimes against humanity.  So I take it that by adopting that Resolution, international law has now extended its concern from genocide to these others under pressure from R2P, which is good – so what I said earlier was slightly wrong. But I’m inclined to quarrel a bit with the Responsibility to Protect document at one point, which says, that to warrant intervention the atrocity must be “actual or [imminently] apprehended [that is, anticipated]”, so in order to justify the intervention the atrocity must actually be going on or about to start - as the report stipulates.
 One obvious reason for such a condition is that only then could intervention claim to be about protecting victims. After the event – the atrocities - is over, there is presumably no protecting left to do. That’s presumably the rationale for that limitation.  Well, actually, not.  I don’t think it’s true to say that after the atrocity is over there is no protecting left to do: we can’t protect those who have been killed, that’s for sure.  But a regime that has shown itself willing to carry out mass atrocities, and which succeeds in doing so with impunity, will presumably have no compunction about perpetrating fresh atrocities, should it see fit to do so. I think for that reason the international community has a responsibility to punish state atrocities after the fact, and not merely to stop them in mid-flight. The Responsibility to Protect doctrine comes close to my position here when it says that while “[o]verthrow of regimes is not, as such, a legitimate objective”, nevertheless “disabling that regime’s capacity to harm its own people may be essential to discharging the mandate of protection—and what is necessary to achieve that disabling will vary from case to case. Occupation of territory may not be able to be avoided …”.
  In the light of this qualification, it seems to me that a case could be made for the invasion of Iraq in 2003 in terms of the need to keep WMD out of the hands of a regime that had been responsible for the murder of approximately 400,000 of its own citizens in the previous fifteen years, and which had already shown itself ready to use such weapons in its mass murdering on more than one occasion. 

Other marks or criteria of morally justified but legally unauthorized military intervention, which The Responsibility to Protect document lays down, are the usual just-war-doctrine suspects: namely, that the intention must be to halt or avert (unjust) human suffering; that it should be a last resort, every other available and effective alternative having been tried; that the military means (and their destructiveness) should be proportionate—that is, limited to what is necessary to protect (and, I would add, therefore punish); and that there must be a reasonable prospect of success—success being taken to include both military victory and postwar reconstruction.
   

In addition to these necessary criteria of moral justification, there are two others that serve at least to mitigate the lack of legal authorization.
 One is the intention to enforce international law in the form of the express will of the UN. In other words, while breaking international law in its means, unauthorised intervention would nevertheless maintain respect for the law in its ends. Judging by Tony Blair’s account of its rationale in his House of Commons’ speech in March 2003, the invasion of Iraq in 2003 bore this mark.

The case of Kosovo highlights a second mitigating mark.  The idea here is, just to try and make this clear – I’m arguing that there could be morally legitimate military intervention that is not legally authorized, and I’m suggesting two circumstances that might mitigate its illegality.  And the second is this, drawing from Kosovo, though unauthorized by the Security Council, should nevertheless be undertaken by a broad alliance of states. Now the significance of this is that the broader the alliance, the less likely it is that the motives for intervention are purely private, rapaciously self-interested ones. With regard to Kosovo, some ideologically blinkered critics of NATO’s intervention—such as Harold Pinter—were determined to view it as yet another instance of US imperialism. “The truth is”, wrote Pinter,  “that neither Clinton nor Blair gives a damn about the Kosovar Albanians. This action has been yet another blatant and brutal assertion of US power using NATO as its missile. It sets out to consolidate one thing—American domination of Europe”.
 But NATO was not just composed of the USA. It was a body of nineteen nations, whose history did not display a record of deference to its senior, American member. Earlier in the 1990s European nations had proven perfectly capable of distancing themselves from US foreign policy when they saw fit to do so—for example, over Iraq in the early 1990s.  Further, in the forefront of NATO’s military intervention stood France, which had made a post-war career out of not doing whatever the US wants. Further still, America’s own military involvement in Kosovo was patently reluctant—to the frustration of at least one European leader, Tony Blair; and this American reluctance was readily intelligible in the light of the fact that its own national interest in the outcome of this Balkan conflict, as distinct from the interest of its European allies, was so very slight. Even further, while it is true that one of NATO’s member-states, Turkey, did have ties of ethnic and cultural kinship to the victims of the crime, it was the only one; and this interest was balanced by the ties of another member-state, Greece, to their oppressor. The size and the diversity of NATO, then, was prima facie evidence that its intervention in Kosovo was not motivated not by selfish national interests.

THE MORALITY OF ‘HYPOCRITICAL’ INTERVENTION

One of the most common ways of objecting to humanitarian justifications of unauthorised military intervention is to cast doubts on its sincerity by pointing to inconsistency of practice. The argument runs thus: “You say that you care about the victims of oppression in country A. If that is really so, why didn’t you intervene to save the victims in countries B, C, and D? The fact that you didn’t intervene in those cases shows that you don’t really care; and it implies that your claims to care in this case are hypocritical. Your real reason for intervening in A must therefore be something else, some selfish material or geopolitical interest”. Accordingly, the fact that the US and other Western countries did not intervene in Rwanda or Kurdish Turkey or the Krajina (where 600,000 Serbs were ‘ethnically cleansed’ by the Croats in 1995) is taken to imply that NATO’s intervention in Kosovo was not genuinely humanitarian. And the fact that the West did not intervene in Chechnya or Tibet is taken as evidence that its intervention in Iraq or Afghanistan must have been selfish. 

There are two ways I know of, of responding to the charge of hypocritical inconsistency.  One is to say that even if we should have intervened in other places, that would still not amount to a reason not to have intervened here—unless there were some virtue in maintaining, as one journalist very nicely put it, “a level apathy field”.
  Surely, it is better to be inconsistently responsible than consistently irresponsible.  

Another response to the charge is to deny it altogether and to say, “There were good moral reasons why we didn’t intervene in B, C, and D; and there were good moral reasons why we did intervene in A”. These moral reasons can be of three kinds: practical, prudential, or political.  First of all, the practical: One reason why the US and others intervened in Kosovo was that there was to hand an international body that had the political cohesion and military power to act effectively—namely, NATO. This was not the case in Rwanda. So one reason why Western countries did not intervene there was practical: effective means were not readily available to them. But how is a practical reason also a moral one? In this sense: that one ought not to attempt even a worthy goal by means that are likely to fail. That’s a moral point.


A second moral reason that justifies intervention in some cases but not in others is prudential. Now in much discussion of international relations, prudential reasons are usually regarded as alternatives to moral ones. Moral reasons are supposed to operate in terms of the principle of absolute duty, which obliges heroic action that disdains the calculating concern for consequences. By comparison prudential reasons seem selfish and grubby, native to the discourse of merchants, not moral heroes. Such suppositions, however, express a particular view of morality that is indebted to Immanuel Kant (although, in my view, it owes less to Kant than it thinks). But there are other views. One of these stems from the Christian thought of Thomas Aquinas, and has generated the doctrine of justified war. In the Thomistic tradition of ethics, as in much classical Greek and Roman thought, prudence is a virtue. It is not the only virtue, and it is not the only or primary consideration in moral deliberation, but it is one of them. Applied to cases where military intervention is under consideration, prudence forbids action that is likely to be disproportionate—that is, where the means subverts the end, or where the good that one aims to secure looks set to be overwhelmed by the evils incurred in securing it. The moral virtue of prudence and its offspring, the criterion of proportionality, therefore, help to justify the difference between NATO’s responses to Chechnya and Kosovo. Had NATO intervened in Chechnya in 1994-96 or in 1999-2000, it would certainly have provoked war with Russia, thereby risking escalation to the point of an exchange of nuclear weapons. While it would undoubtedly have been good to save Chechen civilians from indiscriminate and disproportionate injury by Russian troops, it is reasonable to argue that it would not have been proportionate to do so at the risk of nuclear war. By contrast, there was no serious risk as I understand it of direct war with Russia, and so of nuclear escalation, in the case of Kosovo. Yes, Russia had cultural and political interests in Serbia, which motivated her support of the Milošević regime; but her interests were not so vital as to make it likely that she would go to war with NATO in defence of them.             


The third kind of moral reason that can warrant different behaviour in different cases is political. If any regime is to go to war and stay at war, it has to be able to win and maintain popular support. This is especially so in the case of democracies, but not only so in this case. You will recall that even a regime as undemocratic and autocratic as that of Tsar Nicholas II proved unable to sustain either war against Germany or its own survival in the face of overwhelming popular dissent. After all, it is invariably the people that must fill the uniforms of the soldiers that a regime would send to war; and if sufficient of the people object to a war strongly enough, then the regime can neither begin nor continue to prosecute it. This is certainly a practical, political consideration; but how is it moral? It is moral insofar as the raison d’être of any regime is its service of the good of its own people; and while it is quite possible that a regime might have a better grasp of that good than the people themselves, there nevertheless comes a point where, having failed to persuade, a regime is morally obliged to defer to the popular will. Accordingly, one reason why the British Government intervened in Afghanistan in 2001 was its ability to win the support of a large majority of the British electorate. It is very unlikely that it would have won similar support for direct intervention on the same scale in Darfur.      

WHY NATIONAL INTEREST NEED NOT BE SELFISH

This brings us to the issue of national interest. In the popular Kantian view of international ethics, national interest is assumed to be an immoral motive. Therefore the fact that such interests helped to motivate Britain’s interventions in Kosovo and Iraq is usually held to count against their moral justification. Here, however, the Thomist (Thomas Aquinas) ethical tradition suggests an alternative view. In Thomist thought not all self-interest is selfish and immoral. There is such a thing as morally obligatory self-love. The human individual has a duty to care for himself properly, to seek what is genuinely his own good. As with an individual, so with a national community and the organ of its cohesion and decision, namely, its government: a national government has a moral duty to look after the well being of its own people—and in that sense to advance its genuine interests. Such a duty is not unlimited, of course. There cannot be a moral duty to pursue the interests of one’s own nation by riding roughshod over the rights of others. Still, not every pursuit of national interest does involve the committing of injustice; so the fact that national interests are among the motives for military intervention does not by itself vitiate the latter’s moral justification. 


This is politically important, because some kind of national interest needs to be involved if military intervention is to attract popular support. One such interest can be moral integrity. Nations usually want to believe that they are doing the right or the noble thing, and they will tolerate the costs of war—up to a point—in a just cause that looks set to succeed. I have yet to meet a Briton who is not proud of what British troops achieved in Sierra Leone in the year 2000, even though Britain had no material stake in the outcome of that country’s civil war, and even though intervention there cost British taxpayers money and British families casualties.
 Citizens have an interest in seeing that their country should do the right thing. The nation’s interest in its own moral integrity and nobility alone, however, will probably not underwrite military intervention that incurs very heavy costs. So other interests—such as national security—are needed to stiffen popular support for a major intervention. In the case of Kosovo, for example, Britain did have a security interest, albeit not immediate, in the stability of the Balkans, and therefore in curbing the activity of the Serbian source of recent disturbance. But note that this national interest was not private to Britain. It was shared by the other European members of NATO, and by the Balkan peoples themselves. Indeed, it was also shared by the UN, whose Security Council had adopted Resolutions (1160, 1199, and 1203) in 1998, which legally bound the Federal Republic of Yugoslavia to cease all action by its security forces affecting the civilian population of Kosovo; to withdraw all security units used for civilian repression; and to implement in full all agreements with NATO and the Organisation for Security and Cooperation in Europe (OSCE). These, together with statements following the Racak massacre in January 1999, judged that the government in Belgrade had created a humanitarian emergency in Kosovo that constituted a threat to peace and security in the Balkans.
 

The presence of national interest as a motive need not vitiate military intervention. Not all interests are avaricious. One of them is moral integrity itself; for nations care about being right, and not only about being secure and being fat. But even a nation’s interest in its own security—or more exactly, even a national government’s concern for the security of millions of fellow-countrymen—need not be private; for one nation’s security is often bound up with others’. As Gareth Evans puts it: “these days, good international citizenship is a matter of national self-interest”.
 

So national interest need not vitiate intervention. More than this, however, some kind of interest will be necessary to enable it. For it is not unreasonable for a national people to ask why they should bear the burdens of military intervention, especially in remote parts of the world. It is not unreasonable for them to ask why they should bear the burdens rather than others. It is not unreasonable for them to ask why their sons and daughters should suffer and die. And the answer to those reasonable questions will have to present itself in terms of the nation’s own interests. And it could and ought to present itself in terms of the nation’s own morally legitimate interests.  

HOW TO BREAK THE LAW RESPONSIBLY

It would be ideal if there were a global government with a global police force, which could act impartially and efficiently to uphold international law by stopping criminal acts, arresting those responsible, and bringing them to court. It would be ideal if international law would specify the full range of kinds of state action or state neglect that constitute crimes and warrant international intervention. We are, however, a long way from the ideal; and I, for one, am sceptical that we will ever get to it. 

Why am I sceptical? Because it seems to me that moral and political norms across the globe are too diverse, and international mistrust is accordingly too great, to permit the degree of consensus required for comprehensive legal specification of state crimes and for impartial and efficient enforcement of international law. Maybe in time moral and political consensus will grow, but I suspect that we are talking of centuries rather than decades. And even so, a measure of moral and political agreement does not yet amount to a single judicial and policing system. In Europe such national systems were imposed, sometimes coercively, by strong royal central government. Yes, the history of the formation of the federal United States and of the confederal European Union suggests that judicial and policing coherence can be negotiated, and need not always be coerced. However, in the case of the US such negotiation was made possible by a very high degree of cultural homogeneity and by the short histories of the individual constituent colonies. The much longer histories of the member states of the EU, and their much more limited cultural similarity, has meant that the process of unification has been much more prolonged and might never be as complete. In the absence of a single state that is able and willing to force and sustain (over centuries) a comprehensively global empire, we can expect that the deep cultural differences between the West and the likes of China, India, and even Russia—differences that have been entrenched by centuries and even millennia of largely separate historical development—will continue to hinder agreement on what sovereign states should not be allowed to do, on the creation of a standing global police force, and on the delegation of enforcement to it.    


For the foreseeable future, then, we will remain in our current situation. This is one where, on the one hand, many nations (such as China and India) continue to insist that only the Security Council may authorise military intervention, and that only directly authorised intervention is legal. They insist on this because they do not trust the grounds on which others might want to intervene, because they fear that they themselves might become subject to such intervention, and because they therefore want to control it as much as they can. On the other hand, there are other nations who are not content with an international system that allows the politics of the Security Council, and especially the casting of a veto, to stymie effective action, sometimes military, against a state’s grossly atrocious behaviour. The recent fate of The Responsibility to Protect report in international debate gives no ground for hope that this crucial point of disagreement is going to be resolved any time soon.
 

What, then, are we to do in the long meantime? I suggest the following. It is far preferable that the Security Council should authorise effective action to punish states that are guilty of gross atrocities. Such authorisation carries maximal international authority and is beyond suspicion of being motivated primarily by private and illegitimate national interests. Therefore any state that would see gross atrocities punished, and which cares to maintain the authority of international law, should do its utmost to secure Security Council authorisation. However, if the Security Council is not able to authorise the enforcement of international law, then states may intervene militarily without authorisation, provided that they meet the conditions of moral justification articulated earlier. If they meet those conditions, then such intervention will intend the goals of the international community as expressed by the UN, albeit not by its preferred means; and it will be multilateral, nor unilateral. For sure, this kind of unauthorised intervention might weaken the authority of international law; but that must be weighed against the fact that the Security Council’s inability to enforce the law has already weakened it, and that its successful blocking of remedial action would weaken it even further. 

In certain cases, the breaking of international law is warranted on certain conditions.  What I’m now saying is that certain kinds of breaking international law need not be deeply detrimental to the law’s authority.  How far unauthorised action will weaken it depends on how successful are the intervening states in persuading others of their case.
 States that fear international intervention, should they ever embark on genocide and its like, will of course never be persuaded. Others, however, might be. Take the case of Kosovo. There the Security Council had been unable to authorise NATO’s intervention, because Russia threatened to cast its veto. However, when Russia subsequently proposed a Resolution condemning the intervention, the Council refused by a vote of twelve to three. NATO’s action, then, was at once not expressly authorised and yet expressly not condemned by a majority of four to one. When the Security Council itself refuses to condemn unauthorised intervention by such a margin, is it not reasonable to infer that an overwhelming majority of the international community has been persuaded of the necessity, the public-spiritedness, and the proportionality of the action? What is more, such action has not actually set a precedent for rogue states to ride roughshod over international law. And if that is so, then how exactly has the law’s authority been weakened at all?
       
THE BEARING OF CHRISTIAN BELIEF UPON MILITARY INTERVENTION

What I have said about the morality of military intervention is controversial. It is not universally held. It expresses a particular view. Part of the hinterland of this view, as I hold it, comprises religious, and – in my case - specifically Christian, beliefs. Let me draw to a close by bringing to the surface three of those beliefs that have shaped my view of the ethics of military intervention.


I do not claim that my Christian beliefs have given me a unique or absolutely distinctive ethical view of the matter. Some other people might share it for different or overlapping reasons. But the ethical view that I hold is not universally held; it is relatively distinctive; and I have been led to hold it in part by my religious beliefs.  


I have already mentioned the Thomist tenet that not all self-interest is selfish, that a certain kind of self-love is morally obligatory. This derives from the Christian belief that the world is created good. The logic is this: all creatures are created good or valuable; what is valuable deserves due care; to care for something is to serve its genuine interests; human beings are creatures, therefore valuable, and therefore deserving of care; human beings have a duty to care for themselves and so to serve their own genuine interests; and as with human beings, so with their national communities.  That’s the logic.  Why am I mentioning that there is such a thing as legitimate national interests?  In my case one of these is the Christian doctrine of the creation of the world.


Next comes the conviction, buried deep in the prophetic tradition in the Bible and finding a mouthpiece in Jesus himself, that God cares above all for the poor and the oppressed and the vulnerable, and that this disposition of the cosmic King should be normative for all his earthly analogues. Basic to the raison d’être of political rulership, according to the Bible, is the protection of the weak against the strong. Human sovereigns are also creatures, and their own sovereignty is qualified and limited by the prior sovereignty of God. Their sovereignty is not absolute, because it is subject to the moral law of a Higher Authority. National states, therefore, are not free to do just as they please within their own borders.   


This brings us, third and finally, to the Christian belief that shapes my ethical view of military intervention most fundamentally: the belief that there is a God and that he is one. Let me explain. Part of the meaning of the assertion that there is only one God is that the world of space and time in all its phenomenal variety and change has a fundamental point of unity that gives it a basic coherence, order, rationality, and intelligibility. Part of the meaning of the assertion that there is one (quasi-personal) God is that this unified order is not just physical, but benevolent. That is to say, the world’s physical processes are governed by God’s intention to bring it to fulfilment. This cosmic fulfilment involves the emergence and securing of beings capable of appreciating, and freely committing themselves to, what is true and beautiful and just—that is, it involves the growth and establishment of a community of virtuous human persons. This is the human good: the condition where persons flourish. The virtuous commitment that intends such good is the foundation of morality, because moral rules are the explication of what that commitment requires of behaviour: right action is demanded by it; permissible action is consonant with it; wrong action contradicts it.


Monotheism—of which Christianity is a species—affirms, then, that there is a universal moral order that precedes and transcends national legal systems and applies to international relations, even in the absence of positive international law. It believes that there are human goods and moral obligations that exist in and with the nature of things (in some sense), and which exercise a guiding and constraining moral authority long before human beings articulate them in statutes or treaties or UN Resolutions or Security Council votes.  It holds that law is given before it is made—or, more exactly, that the principles of moral law are given before positive laws are made. What this implies is that military action can sometimes be morally justified in the absence of, and even in spite of, statutory or even customary international law. Christian monotheists, therefore, cannot join those who believe that the ‘legitimacy’ of military intervention to prevent or halt grave injustice is decided simply by the presence or absence of authorization by the Security Council of the United Nations. Positive law cannot have the final word. Legality, however important – and it is important - does not always add up to moral legitimacy.
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-  I must agree with the bulk of your presentation.  One of the things that most concerns me at the moment, is that because of the unpopularity of the Iraq intervention, it has given intervention generally a bad name.  And the day when another Rwanda is going to occur, people won’t want to intervene because people will mix up one intervention with a completely different intervention.   So your justification of the case for intervention is exactly right.  I have one comment and one question.  My comment is about the email you read from your lawyer friend on the train coming down.  I think he got it wrong, I think you got it right.  There is a crucial difference between the wording of the Summit declaration and the subsequent Security Council Resolution, and the R2P wording, because although they both talk of ethnic cleansing and war crimes in particular, the key change made was from “large-scale killings” in R2P to “genocide” which was in the Summit Declaration, and that’s a considerable restriction because whereas R2P has recommended that you have a right to intervene if large-scale killing has occurred, that’s restricted in the Summit Declaration to genocide.  Now they both put ethnic cleansing so you can intervene if there is ethnic cleansing, but you can only intervene if there is genocide or war crimes.    And the great problem as we saw in Iraq, is that there is no fair international understanding of genocide and during Rwanda there was a terrible debate in the Security Council where the Americans and I’m ashamed to say, the British, were arguing that what was happening was a tribal war, it wasn’t genocide and therefore nobody had a right to intervene.  The problem as it seems to me is that if you stick with genocide, you’ll always intervene too late, because you’ll always have this moral argument as to whether it is genocide.  So what I am urging is that we should go back to the original definition of R2P in large-scale killing … 





Nigel Biggar


Well I may have misunderstood it but I thought it was implying that the Security Council had adopted a broader definition of the kind of atrocities that should interest them than R2P recommended – but you think not?








-  No, because it made that crucial change from large-scale killings.  My question is, you describe a number of qualifying situations which would justify – lawfully or morally justify intervention.  It seems to be saying there has to be some degree of consensus as there was in the Kosovo case.  But my question is, what about the extreme case which is what Kofi Annan actually asked the Security Council – and they never really gave an answer.  If there is a genocide of a Rwandan proportion going on and if there is no international consensus, if you as a nation could actually intervene, shouldn’t you intervene?  An extreme case where the gravity of the humanitarian crisis is so great, that even if there isn’t an established international consensus, the gravity of the international crisis alone justifies intervention.





Nigel Biggar


Thank you for that.  I agree with you, that’s why when I talked about the significance of a multilateral, as it were, breaking of the law, I mentioned that to say that that reduces …   - the significance of that is that if there’s prima facie evidence that this isn’t simply a rogue state doing as it pleases, because if you’ve got a broad alliance among a variety of states then it does imply that there is as it were some local public common concern that is motivating this intervention.  So I guess my point is that it strengthens the moral case… - but no, I’m not prepared to say that this is an essential and necessary feature, so I talk about it mitigating illegality rather than being a necessary condition of morality.  So no, in extremis I could imagine a case where a single nation acts in defiance of – no, talking of acting in defiance of international law is too simplistic isn’t it?  Because a nation that acts to stop, let’s say, genocide which the Security Council hasn’t authorized it to stop, it’s not simply in defiance of international law in that it is acting for ends that the UN has sanctioned but it’s breaking the law in terms of the means.  So it’s more complex than just “breaking the law”. 








- You’ve dealt quite fully with the follow-up of Kosovo where the action required was not great in military terms, where nobody backed Serbia except Russia, and where what was involved I think was not genocide, but severe oppression of the Albanians who were living in Kosovo.  I wondered whether you’d like to extend your discussion to the problem of Israel and the merits or otherwise of military intervention to prevent, restrain the government of Israel from its conduct towards the Palestinian inhabitants.  





Nigel Biggar


That is a good question!   I suspect the literal answer is no – we would like to do it, but I don’t think we could!  I paid my first visit to Israel in April and I’ve done a lot of reading about it lately, and the more I read the more angry I get.  There is no reason I can see – well, yes, in principle, I would support Western intervention to stop Israel perpetrating sustained atrocities in Gaza or perhaps South Lebanon or wherever.  Of course Israel as far as we believe is a nuclear power which makes it rather more risky, but although it seems to me very unlikely that we would intervene, morally speaking I can’t actually see why not …… So I wouldn’t exempt it from intervention at all.  Is that the answer you were looking for?  Whether intervention is a duty is always partly determined by considerations or proportionality, in other words can we do it without blowing up the world?  Can it be done effectively?  But if it could be done effectively and without risking disproportionate damage, it would then be a duty; it ought to be possible for it to be a duty, yes.  








-  I may have missed something when you were just going over that March 2003 address of Prime Minister Blair to the Commons.  I thought his argument still even at that stage was Britain would only go ahead with the Security Council vote – there was no question of the invasion without that.  And I thought I heard the Prime Minister stressing that over and over again.  When it didn’t obviously materialize, that vote in favour of invasion, one sensed that he panicked – and started talking about the 45 minutes, weaponry and all the other things.  And it was about that time I think that the public gave up on him and it became very protestant and on the streets and, not least from the interfaith aspect, the number of Muslims – 50 coaches came down from Birmingham at that time full of Muslims and this was the first mobilization of these people in Britain I think at that time.  I am really just teasing out with you when it was that the Security Council vote went into the ground as it were and proved not forthcoming.





Nigel Biggar


I’m not an expert on this – others of you may know better.  I assume the answer is it was when France entered in and cast its veto – that’s when it died – that’s the timing, I don’t know, I can’t remember whether Tony Blair said we’ll never go to war without UN authorization but it was clear to me from that speech that that’s what he wanted, definitely, for all sorts of reasons.





-  I wonder if you could say something about one of the points we haven’t mentioned and I wonder what you think the place is and that is – there is such a thing as the International Criminal Court.  Now you talked about the unlikelihood of a global police force and I can see that this is very problematic but there is an international criminal court and I wonder if you could say something about where that fits, if it does, into your general position about the legality or otherwise of intervention.  





Nigel Biggar


I’m not sure – can someone help me here – quite where it does fit?  








-  Well it does not fit, because currently the International Criminal Court is only charged to consider crimes after they’ve happened, it isn’t authorized to consider interventions before they take place.  One could of course envisage a different court but that would need to be a future development.  It would have to be a different kind of International Court. The idea would be to consider things before they happen but that is not what the International Criminal Court does – it considers crimes that have occurred after they have taken place and it is the UN Security Council that has the last word over whether intervention is justifiable before it takes place and the Security Council is submitted to all the problems that Nigel’s explained.  It kind of falls in the middle in a manner of speaking.








-  You have said this very clearly, if I may say so, and have set it out with very careful analysis - the dilemma we often find ourselves in.  If there is a situation where war crimes are being committed, where people are being slaughtered and where horrific things are going on, then everything within us cries out as a matter of compassion that something should be done about it.  We don’t want just to sit there and watch.  If authorized intervention is available to us, that’s fine; if it isn’t, then you suggest that there may be situations where unauthorized intervention is justified.  I followed that and in fact, I wouldn’t argue with it.  But would you agree that one very important factor in the situation – and I don’t suggest that any factor is conclusive – one factor is that we all are hoping to move towards a situation where the rule of law prevails internationally.  We have made quite a bit of progress in that direction over the last fifty years.  Now would you agree that every time someone intervenes without authority, to that extent the rule of law is discredited: people say, well what’s the point of observing international law if in fact some people don’t, and get away with it?  So would you agree that this is a very important factor which may overrule what we want to do in the short term because of the long-term implications for what this means for the rule of law?








Nigel Biggar


Yes and I thank you for that.  As I hope I made clear, I think that respect for the rule of law, respect for the authority of the rule of law is a very important social good. And so what I was trying to do was to think of ways in which military intervention that I think is morally justified might damage the rule of law least.  I’m just trying to think what form that might take.  So I suggested unauthorized intervention – although unauthorized and therefore illegal – that nevertheless affirmed elements that the UN has constantly affirmed.  It is illegal but it is ambiguously legal in the sense that it is bound by the goals that the international community has affirmed.  So that is one way to reduce the illegality.  And the other was making the intervention broadly multilateral.  In the case of a multilateral international intervention such as Kosovo, it’s hard to see how a coalition ranging from France to the USA to Turkey and Greece could have a single, selfish national interest – it’s not plausible really.  One more thing – I was reading through a chapter in Gareth Evans’ book, “Responsibility to Protect”  which is on your handouts there, and Evans was of course one of the Commissioners who produced the report, “Responsibility to Protect”. He ends up in a very similar position to the one I got to, but he says something else which might help to square the circle - and that is the proposal that in future a nation or a coalition that feels morally obliged to intervene without authorisation should say, “We admit it is illegal”, but then enter a plea of mitigation, arguing that while they can’t justify it strictly in terms of the letter of the law as it stands, there are nevertheless strong reasons why this case is exceptional.  That’s one way to try and tie it up which struck me as being at least theoretically possible, although I can’t quite imagine any nation doing that.  What would the consequences be?  Can anyone help me here?  Is that feasible?  It sounds quite neat – but who judges?  








-  I think there’s a feeling that a number of pressing states have said in the past, tough, we’re invading, sorry we had no option.  Now they may or may not be morally justified or telling the truth when they say that and in some cases they aren’t – that was part of Hitler’s reason for taking over Czechoslovakia!








-  My question to you is this: you have talked about the justification of intervention on the assumption that non-intervention is the norm.  The rule of law is normally mainly there to protect the sovereignty of the state, but if we gradually move away from the idea of national sovereignty then that rule might change and might provide the justification of intervention by not making non-intervention the norm.  My question was really, should we not reach a stage where we don’t necessarily call the non-intervention the norm even if there are overwhelming humanitarian reasons, in other words where somebody or some country or some power which would intervene just by humanitarian requirements is justified just by the rule of law.





Nigel Biggar


So should we get to the point where non-intervention is not the norm? – is that what you are saying?  Yes – if we get to that point I would be delighted but my sense is that there are too many nations that have an interest in not being trammeled to allow us to get to the point where a body such as the UN would be given the power and the authority to make an official decision to intervene whenever it is necessary - I can’t see this, though we can approximate it.  We have made progress and in the meantime we have to live with this dilemma that legality sometimes forbids us to do what we, morally speaking, ought to do.








-  It does seem to me that the just war criteria themselves provide the means for sorting out when and in what way we should intervene.  One of those criteria is the principle of due proportion – we have got to decide whether by intervening we will do more harm.  I think here prudence is a virtue.  It was quite natural for us not to stop Russia intervening in Chechnya for example, because that would have been extremely dangerous – that would have been by all the criteria out of proportion.  





Nigel Biggar


Yes, there would be chaos if we felt obliged to intervene every time an atrocity occurred, partly because the fact of an atrocity occurring is not sufficient reason – sometimes it is just imprudent.  It would be good to save these people but for very good reasons we can’t – or if we tried to, we’d compound the problem.   And so there are some situations where prudence says, No.  So the notion that as a rule we always intervene wherever there is injustice, that would be an imprudent and therefore an immoral notion.   








-  I only sought originally to support what is clearly becoming a consensus!  Surely there ought to be a rule that one state doesn’t invade another.  The Responsibility to Protect is an exception to that rule.  And if one state invades another it doesn’t prepare to point to the justification for doing so in that particular case.  If you come to a stage where non-intervention is an exception and intervention is the norm, then clearly we are moving towards anarchy.  And even in the case of a flawed state to be the judge in its own courts and decide, that it is justified in invading another, then that too is moving towards anarchy.  There ought to be some international authority which sanctions with authority the intervention.





Nigel Biggar


Yes. I don’t disagree with that in that given that many states would intervene in other states for lots of bad reasons, there has to be a higher power of justification, so in that sense, intervention can’t become the norm.  Could I just ask you all a question?  I gave this paper once before back in September and there I found myself drawn into an argument with a very eminent American international lawyer.  And I got the impression that in that neck of the woods, in the aftermath of Iraq, opinion there has gone back to a very, very strict legalistic understanding, where basically in the UN, the rule of law is absolute.  So the kind of exception I’m making would not be acceptable.  I’ve no idea how widely that is supported – to me it came as something of a shock.  I have been proposing what Gareth Evans proposes, which is, that the rule of law is very important but there may be some extreme circumstances where it is morally legitimate to act without authorization.  Is there anyone here who feels that is too lax?  Who would agree with my American interlocutor who feels that the rule of law must be absolutely adhered to? 








Michael Franklin


I think we need to bring this to a close because people are drifting away, and I’ll abuse my position as a chairman because I am very intrigued by the speech that Tony Blair made in March 2003.  We know of course that subsequently the arguments changed as time went on but if in fact as I understand it, what he was saying was that we need to act not in contra-distinction to the UN but in order to protect as it were the integrity of the UN – that was a powerful argument it seems to me.  Now leave aside the fact that the arguments changed as time went on, at that particular time we know very well that was not – whatever the motivations of George Bush were they were not to protect the UN because that particular administration was not exactly enamored of the UN.  That’s one point.  The other point is here we are in Europe, we have two major countries, France and Germany, taking a different view about the whole thing, arguing that in fact you needed to stay with the UN process, you were not justified at some stage in saying enough is enough, we can’t go on with this any more, I use the word rather loosely, we’ll “pretend” we have UN justification and we will go ahead with the intervention.  They had a moral position as well as we did – and really my questions is, if you take that constellation, would we as one single country be justified in taking a moral view which was manifestly contrary – or which was not being supported elsewhere?   Anyway, I think now we will probably have to do is give the Professor a chance to make a final comment before I wind up the proceedings otherwise we won’t have a quorum!





Nigel Biggar


I don’t really have a final comment to make – I found this all very helpful and I’m gratified to hear that not too many of you were outraged at the notion I propose that in some circumstances, breaking the law is alright, though I take the point that such action should be in extremis.  Thank you for your engagement!








Michael Franklin


It remains for me to thank you all for coming and of course in particular Professor Biggar for giving us a stimulating evening.  I think it brings to a good conclusion this series.  We will have to consider whether we can pull the three meetings together and make some use of it but I’m sure you’ll all agree that we’ve had an excellent evening and we’ve had all our thoughts and ideas tested on the bar of a Professor of Moral Theology from Oxford!  Thank you very much.





Postscript – in the form of a response to Professor Nigel Biggar by Sir Hugh Beach after the meeting





Dear Nigel,





You generously invited me to comment further on your paper ‘To intervene or not to intervene: legality, moral legitimacy and Christian belief’ Here, for what they are worth, are some reflections. I am well aware that they are far from constituting a rebuttal of anything you say. In fact I have no wish to detract from what I think is a really excellent contribution to the whole issue of the Responsibility to Protect (R2P if you will forgive a distressing abbreviation). And I should say at the outset that I have not read Gareth Evans’s book but worked entirely from the ICISS Report and its successor documents like the report of the ‘High-level Panel’, Kofi Annan’s report ‘In Larger Freedom’, the 2005 World Summit  Outcome paras 138,9, and the Report of the Secretary General to the General Assembly dated 12 January 2009. 





Where I am hung up is in wanting to distinguish between, on the one hand  the intervention in Kosovo where I have always agreed, as you do, with the Kosovo Commission of 2000 that the intervention  was ‘legitimate but not legal’;  and on the other hand the invasion of Iraq in 2003 which I have always regarded as illegitimate (as well as illegal) but for which you make a case that it was morally justified both in the words of Mr Blair on 18 March 2003 and later when you say ‘that a case could be made for the invasion of Iraq in 2003 in terms of the need to keep WMD out of the hands of a regime that had been responsible for the murder of approximately 400,000 of its own citizens in the previous fifteen years, and which had already shown itself ready to use such weapons in its mass murdering on more than one occasion’.





Clearly the two cases had a lot in common. Both were undertaken, at least ostensibly, with the aim of implementing some very specific Security Council, Resolutions that had been flouted; both enjoyed the backing of a coalition; both were arguably ratified �de facto by subsequent Security Council Resolutions. Both – at a considerable stretch – could be held to have satisfied what you describe (a touch dismissively?) as the ‘usual just-war-doctrine suspects’ – at least so far as the initial military action was concerned – such as  proportion, discrimination and reasonable prospects of success.  (Success in the longer term is very far from assured, I fear, in either case). 





If I am to distinguish it has to be on two grounds – Just Cause and Last Resort. 


In the case of Kosovo the large scale loss of life or ethnic cleansing was not merely imminent but actual. There are grounds for disputing exactly what led up to it, but as a fact on the ground it seems to me indisputable. As the Kosovo Commission reported ‘diplomatic options had been exhausted, and two sides were bent on a conflict which threatened to wreak humanitarian catastrophe and generate instability through the Balkan peninsula’. Both Mr Blair’s justification and yours seem to me to fail at this point. Blair was chiefly concerned with two points: the danger of WMD finding their way into the hands of terrorists and the need to uphold Resolution 1441. As to the first, even if we concede that Blair – along with many other analysts – sincerely believed that Saddam had these things, it seems wildly improbable that he would have let them fall into the hands of terrorists. Cheney’s attempt to link Saddam with al- Qaeda was no more than a mischievous ploy.   As to upholding Resolution 1441 everything hinged on who was entitled to declare Saddam in breach. It seems clear that this was the Security Council and not the British Prime Minister. Support in the Security Council for a resolution to this effect, and mandating the use of ‘all necessary means’,  was conspicuously wanting, not only on the part of France, Germany and Russia but also the six ‘key swing voters’ – Mexico, Chile, Guinea, Cameroon, Angola and Pakistan. So there was not even a simple majority in favour, quite apart from any veto. It does seem perverse to use the upholding of a Security Council Resolution as casus belli in circumstances where the Council (not by inadvertence or negligence but deliberately) is refusing to endorse just such action. And plainly the criterion of Last Resort had not been met. As I understand it the inspectors were asking for more time. The argument that the allied armies, once deployed, could not be kept waiting indefinitely, or that the war could not be postponed because the hot weather would soon make it impracticable, had more to do with losing face than  with military reality. They have sweated it out for seven more summers since then!  





	Your own argument is subtly different in that you say nothing about the danger of WMD falling into terrorist hands and make the case that in Saddam’s own hands they constituted a threat to international peace and security, because of his murder of 400,000 Iraqis and use of gas both at Halabja and against Iran. Reliance on the murder of his own people as a casus belli had been explicitly ruled out by the attorney general in his advice of 7 March 2003: ‘The use of force to avert overwhelming humanitarian catastrophe … remains controversial however. I know of no reason why it would be an appropriate basis for action in present circumstances’. (Incidentally he also ruled out the use of force in self defence against actual or imminent threat of armed attack – arguing the lack of imminence - and repudiated the American doctrine of pre-emption – see below). More to the point is that Saddam had mounted unprovoked attacks on his two of his neighbours in the recent past (Iran and Kuwait) so that his rule, in itself, could be accounted as a threat to international peace and security. But in fact by 2002 he had been pretty conclusively contained, and as we now know disarmed so far as WMD were concerned.





	This brings us to Blair’s interview with Fern Britton which apparently included the statement that: ‘I’d still have thought it right to remove  [Saddam]   even if I’d known he had no WMD … though obviously one would have had to deploy different arguments about the nature of the threat’. This merely makes explicit what has been obvious all along – ever since the meeting on 23 July 2002 which was told that in Washington military action  was now seen as inevitable and the head of MI6 said that ‘the intelligence and facts were being fixed around policy’. Later someone – I think it was Wolfowitz - was quoted as saying that the argument from Security Council Resolution 687 (1991) was adopted because it was the only one that everyone could agree on. In other words the real reason for going to war was the Americans’ idée fixe about the need for regime change in Iraq (based on the linking of terrorism with WMD), and Blair’s determination to keep in with our major ally ‘come what may’. I am not arguing that this is in itself an ignoble motive, but our relationship with the US had survived our refusal to participate in Vietnam. It seems to me incredible that, absent the threat from Saddam’s supposed WMD, Blair would have got his favourable vote in the House of Commons. And if that had failed, then what?











	I fear that I am rambling a bit. It all comes back to the thinness of the case for Saddam’s possession of WMD, the obvious inadequacy of Colin Powell’s presentation to the UN, the false claims about steel tubing and the quest for uranium in West Africa, the qualifications put by the intelligence community on the reliability of their information compared with the certainty with which Blair presented it, the fact that neither France nor Germany had swallowed it and the blatant exceptionalism of the American neo-conservatives who were calling the tune. 





	The American’s were very clear about this at that time. Their National Security Strategy of September 2002 said in so many words: 





 ‘We must adapt the concept of imminent threat to the capabilities and objectives of today’s adversaries. Rogue states and terrorists do not seek to attack us using conventional means. … Instead, they rely on acts of terror and, potentially, the use of weapons of mass destruction—weapons that can be easily concealed, delivered covertly, and used without warning. The United States has long maintained the option of pre-emptive actions to counter a sufficient threat to our national security. The greater the threat, the greater is the risk of inaction— and the more compelling the case for taking anticipatory action to defend ourselves, even if uncertainty remains as to the time and place of the enemy’s attack. To forestall or prevent such hostile acts by our adversaries, the United States will, if necessary, act pre-emptively’.





This is what they said they would do. They did it and the British followed, ‘ruat caelum’.  It is not your argument precisely, because you hinge it to the need to punish evil doers after the fact lest they have no compunction about perpetrating fresh atrocities. But in both cases it is the nature of the regime and its capabilities that form the heart of the justification.  And its  glaring weakness is the reliance on information which by the very nature of intelligence work is always speculative and piecemeal. In this case, as we now know, it was just plain wrong.





I fear this does not help much. But you might think of adding a comment on Blair’s speech of 18 March 2003 in the light of the Fern Britton interview. And if course it leaves wide open the question that you put so poignantly – what if members of the Security Council,  for self-seeking reasons, fail to live up to their own declarations of intent.  I have no answer to this, other than to suggest that if you are going to act without explicit endorsement of the Council, at least be very sure of the grounds on which you act and the legitimacy that they confer. Such certainty will only rarely be available. In Kosovo there was no doubt. In the case of Iraq there was much room for doubt and many reasons for waiting until things had become a little clearer. 





	With very best wishes,





	Hugh

































































Below is a summary (by WPCT Executive Secretary Win Burton) of the issues that emerged from this series of lectures and discussions:





Reflections on the question of Humanitarian Intervention and the Responsibility to Protect in the wake of the WPCT series of 3 seminars in 2009





This is an attempt to draw together some of the key remarks thoughts and questions that have come to the surface in the course of this series of seminars.  A lot of literature already exists on the question (Gareth Evans book quoted by both Peter Archer and Nigel Biggar is obviously a key one) and it could be that nothing WPCT has to offer is of original value.  The purpose of the present exercise however is to propose to a small group of people (WPCT Council members, the lecturers and some of those who attended or showed a particular interest) that they look at the report of the series (to be found on the WPCT website wpct.org – go to Current activities, then on that page look at recent activities and the report can be downloaded) and take in the reflections on these pages here which spring from those three very rich seminars – with a view to seeing whether there is something of value here which could in all modesty be published and submitted to some bodies that are currently discussing this topic.





This is a key time for such discussions insofar as the experience in Iraq (highlighted in this country by the Chilcott Inquiry) may make it very difficult to allow unauthorised intervention ever again to take place – Iraq has put the opinion curve into reverse (DH p6).  Legality versus legitimacy is the crux of the question – and the fragility of the consensus behind respecting law is well put by NB in his opening remarks (pp 42/3).








I   QUESTIONS THAT WERE OPENED UP IN THE COURSE OF THE SEMINARS (in no particular logical order)





are we now seeing a redefinition of national sovereignty as something more conditional than absolute?  When does the failure of national authorities become manifest? (AW pp 1-2)


when can peaceful means be agreed to have been adequately pursued? (idem)


The R2P espouses an apparently universal principle but is it one ever likely to be applied on anything other than a selective basis? (idem)


If only on a selective basis, what are the criteria and the calculations that should be applied in deciding not to intervene? (idem)


Are there benchmarks for deciding when non-intervention is in fact the lesser evil? (idem)


Are there grounds for intervention other than those cited by the R2P doctrine – and if so what are they? (idem)


What forms of formal legality and general legitimacy do interventions need to carry? (idem)


Are there instances in which legality and legitimacy may be said to be distinguishable? (idem, see also MJ’s main thrust and DH p9)


Who should do the intervening? (idem)


How seriously are the religious dimension and underlying spiritual concerns taken seriously at times of crisis when often at least an outer semblance of religion is at issue ? (eg the Lords Resistance Army in Uganda) in terms of the lines of intervention embarked on? (Q/A p14)


What use is the punishment of war crimes after the event and recourse to the International Criminal Court? (PA pp29/30)


Could the International Criminal Court be given the job of deciding whether intervention is legitimate?  At present its job is only to punish afterwards.  (Q/A p59)


“While the authority of positive and customary law is important, the authority of moral law is superior – in certain cases.”  (NB p 45).  “This idea raises the urgent question of how we are to distinguish the cases.”


On the “justification” of war or of military intervention – “There is no actual war of any length and complexity that doesn’t involve immoralities” (NB p45).  “There is no perfection and purity even in justified war.  And what applies to justified war applies also to justified military intervention.”  “Moreover there is no justified war whose claims to justice are beyond dispute”.








II   THE UNITED NATIONS – ITS POSITION AND ITS WEAKNESSES





In the original wording of the UN Charter the sovereignty of the nation state was deemed absolute.  Peter Archer refers to a nation’s territory as being “almost a mystical part of its make-up” (p21).  (One might indeed question the validity of the whole concept nowadays of national sovereignty as a barrier erected around states – see chapter III below – in so far as any nation which is “behaving decently” and where the rule of law is upheld should neither fear invasion/intervention nor be planning invasion/intervention, making the concept obsolete, just as in many instances actual physical frontiers now are – but that is a naïve hope as yet maybe!).  However even Kofi Annan finally said to the UN General Assembly in the wake of Kosovo, surely no legal principle, not even sovereignty should ever shield crime against humanity (PA p27).  Consequently, and taking on board the document “Responsibility to Protect” drawn up by the Canadian Government, the World Summit outcome document was drawn up and resulted in Resolution 1674.





Adam Ward quotes the 2005 UN World Summit outcome document (AW p1):  “Each individual state has the responsibility to protect its populations from genocide, war crimes, ethnic cleansing, crimes against humanity.  We (that is to say the states) accept that responsibility and will act in accordance with it… The international community, through the United Nations, also has the responsibility to help protect populations.  In this context we are prepared to take collective action in a timely and decisive manner should peaceful means be inadequate and national authorities manifestly fail to protect their populations”.


The aim of intervention has thus become key and normative:


to establish peace and stability within the country


to halt mass atrocities


One of the main changes this introduces is that from being a right it becomes a duty to intervene. (PA p28).  This opens up the moral obligation to intervene even if no legal authorisation has been given (NB p46):


legally already in cases of genocide


but also other “murderous oppression on a massive scale” (cf Kosovo) – so the International Commission on Intervention and State Sovereignty has extended it to include any “large-scale loss of life” or “large-scale ethnic cleansing” (Resolution 1674 adopted by the Security Council in April 2006).


But one of the major difficulties with this new statement is that one cannot usually anticipate mass atrocities – the evidence is only there afterwards.  And perhaps this statement should be further extended to warrant possible intervention to prevent more atrocities, even if maybe intervention did not take place before or during the atrocities (as authorised in the Resolution).  This could be used as a justification for entering Iraq in order to “disable that regime’s capacity to harm its own people” (NB p47).





One could say that the events of the last couple of decades have established a certain amount of “case law”:


Szrebrenica (1995) Bosnia – feeling that this should not be allowed to happen again


Rwanda – similarly


It was felt right to go into Kosovo – legitimate though illegal


Russia used the same arguments to go into Georgia – beware!


Arguments and Resolutions were “bent” to justify going into Iraq (PA p23)


Intervention in East Timor


Intervention in Sierra Leone – widely deemed to be successful





Peter Archer spelt out the main weaknesses of the UN system (p23)


it’s rule based, bureaucratic, time consuming


it requires the concurrence of the Security Council which any one member can veto





All too often the responsibility to protect is assimilated with the responsibility to intervene at least in military understanding (Q/A p32) (and “intervention” has been discredited – by Iraq – as being understood as military, whereas it can also be humanitarian).  


All too often also the motivation for intervention is for an external political end (Q/A p33) – as in the case of intervention in Iraq and non-intervention in Rwanda.  


Given that in most cases conflicts nowadays are intra-state rather than inter-state (see chapter III below on “changes” in our world), the inter-state jury of the Security Council might seem ill-equipped for discussing such conflicts – being open to accusations precisely of own national external interest which are extraneous to the conflict at stake and only further complexify it.  (Q/A p33).  Is a Security Council decision – and even more so a veto – not in itself an intervention (even by non-intervening)?  Might one conceive of drawing on experiences of intra-state community relations – such as have evolved in Switzerland or indeed in the EU? – with a different type of Council making resolutions where national state interests are not the decisive interest for they should have no relevance for the issues within a totally different state.  The type of response would then be different in scale and nature – more adapted.  (The most “interested” parties besides the state in question itself would normally be the immediate neighbours – so possibly some kind of ad hoc forum in each case with a part-regional, part totally disinterested and distant component and in a spirit of “subsidiarity” in the EU sense could constitute a more flexible and appropriate response, under an overall UN aegis?)  “I think we should be working much harder to make the United Nations have a personality of its own.  It should be “We the United Nations” rather than you plus him plus her”  (PA p34)





On the other hand one might say that the concept of “national self-interest” behind an intervention cannot be dismissed completely insofar as intervention while not necessarily being for politically selfish reasons has to be in the national (home) self-interest, has to have the home population’s support if the people are to tolerate the costs of war and the fact that it is they rather than other nation states that are bearing this cost (NB p51).  Is this necessarily an argument?  It does not apply in the case of huge donations of emergency aid in the case of disasters all over the world (though sometimes there too strings of a more or less visible nature are attached) – but then of course there is less risk of fatalities having to be defended in the home national parliament …





Putting this dilemma with respect to the UN in a different way - “the problem with international law as it now stands is that it denies the right of member states to use military force unilaterally except in self-defence, while reserving the enforcement of international law to a body (the Security Council) whose capacity to act is hamstrung by international politics and by the right to veto” (NB p43)  “The grave problem with current international law is that it both outlaws unauthorised intervention to stop mass atrocities or to topple a regime widely acknowledged to be grossly and chronically atrocious and refuses to give authorisation”.  





In summary one might say that intervening without legal backing (as a last resort) weakens the authority of international law – but that “must be weighed against the fact that the Security Council’s inability to enforce the law has already weakened it” (NB p53).  Such considerations in fact imply the need for a “review of the very basic building blocks of the UN” – some of the existing ones indeed may no longer have any functionality any more and should be scrapped. (Q/A p38)





Alongside this legislation based on the sovereignty of the nation state is a new legal concept within the UN which is that of Human Rights (post 1939-45) – which in some ways competes with it.  It allows that “there are some standards to which people are entitled even against their own government, they are applied to all human beings” (PA p24).  This concept made Article II.7 of the Charter (“nothing contained in the present charter shall authorise the United Nations to intervene in matters which are essentially within the domestic jurisdiction of any state”) less absolute than it had been before WWII.  The Universal Declaration of Human Rights however has no sanctions even if there is a court for complaints to be heard.  NGOs (such as Amnesty International) do however worry errant governments by publicising complaints and bringing the weight of public opinion with them (see below in chapter III about “alternative” or “parallel” democracy).  





Another problem however is that these Human Rights are not accepted as being “Universal” despite the name of the Charter.  For example, Saudi Arabia says “our constitution is the Qu’ran and the United Universal Declaration of Human Rights is not compatible with the Qu’ran so we can’t sign it” (Q/A p36).  Can one insist, assume that the concepts underlying the Universal Declaration are axiomatic?  (PA p38)








III   1945 – 2010   A CHANGING WORLD





The basic concept underlying the wording of the UN Charter in 1945 draws substantially on the Treaty of Westphalia of 1625.  “The Westphalia doctrine is about the separateness of nation states, our primary duty is to keep out foreigners, we want to shore ourselves off from our neighbours, we’ll stay out of their business if they stay out of ours” (PA p28).  





How valid is this concept nowadays?  Wars are no longer largely being fought for territorial defence or to protect national sovereignty, but to further political ends and are intra-state rather than inter-state (MJ p2, DH p6, PA p23).  The Security Council is an inter-state instrument.  





The UN ideal/idea of a sovereign state is that of a “responsible” state – so based on the presumption that states will “behave” according to a set of largely unspoken rules of decency towards their population and not for other selfish interests, and that internal stability will reign (MJ pp3/4).  





Is this concept of sovereignty not both too vague and too questionable to be allowed to stand in such a key position?  Has it not also become obsolete in an EU (and other federations/groupings and associations of states) where the well-being of the peoples living in any area is primordial and not any concept linked to nationalism, ethnicity, birthplace, territorial ownership, and where the well-being of neighbours and solidarity with neighbours is equally important?    If our neighbours are in danger then it’s our business (PA p28) and their well-being is not only a responsibility, it’s a reassurance – as Bishop Christopher Hill said at the WPCT reception on November 5th, we have an interest in our neighbours buying top-class seed from us because those seeds will drift back to our side in the wind …  The Doctrine of Westphalia was for a different world view when the other was valued differently and suspiciously.   Can the WPCT be prophetic here?  This is the age of global interdependence and co-responsibility.





So does the UN concept of the sanctity of national borders need to be modified? (MJ p2).  





The intervening forces are not national either – which means that the members of the Security Council are taking decisions that do not necessarily implicate their own nationals; and then comes the job of coordinating decisions, priorities and resources between a number of (usually) European or NATO countries – yet the “reporting” and evaluation (and resulting outcry) tend to take place at national level where such outside pressures or constraints cannot be measured (MJ p17).





Yet again it has to be recognised that all too often the mess may have been partly or even largely caused by external national and international pressures – “we’ve ruined them by loading them with debt they’re having to face, we have wrecked their exports because we’ve got to get our own manufactures onto the market” (PA p34).  This also pleads for the “mess” not to be sorted out by these same powers.





For the time being however we are “condemned to live in a world of nation states” (DH p6) – and indeed the stratagem of intervention has as one of its goals that of responsible “nation building” (MJ p5).


In any case there is a general consensus that the rule of law must be upheld if anarchy is not to prevail (MJ p4).





Another change is that from a bi-polar to a multi-polar or non-polar world.  “A world in which countries such as China for example – whose instincts veer powerfully against intervention on principle – are likely to have more influence in determining the extent to which these activities are seen as internationally permissible” (Q/A p12).  Closer and more intensive discussions with China may be the key to having a more operational Security Council.  





Another major change: modern media (television, mobile phones, twitter) mean that everyone in the world sees hears and knows exactly what is going on immediately and reacts to it, has something to say about it – what DH calls the “pub view” (pp 6/7).  Do we have here some form of parallel or alternative democracy or public voice forming which has no channel of expression even to national government let alone to the ears of the UN?  Yet cannot be ignored in future.





The nature of warfare – and military intervention has changed very considerably.  No longer generally speaking is it a case of massive bombardments but of weaselling out guerrillas.  Another change is that of the personal responsibility of the commanders – who can be hauled before justice themselves (International Criminal Court).  Here there is a potential conflict (to be avoided) between human rights legislation and existing law governing armed conflict (MJ p10).








IV  WHAT IS NEEDED?





The beginning of this paper listed a number of questions – some of which found answers or part-answers perhaps in the course of the lectures and ensuing discussions but which still remain largely open sticking-points for further discussion.  


A certain number of suggestions were put forward also which are listed below – again in no particular order.








Intervention requires rigorous planning and being ready.  Who can judge when one is ready?  That everything has been taken into consideration and all the right resources lined up (especially under pressure in face of ongoing atrocities)?  “The original drafters of the charter should have done a special chapter stating the procedures but that never happened” (Q/A p37)





There is a need for coordinated intervention strategies to achieve stability – and not just military (MJ p4) – but bringing in soldiers, policemen, diplomats, politicians, engineers, humanitarian organisations, NGOs, WOMEN – both in the intervening country/ies and on the ground locally.  Each group needs to have its own small budget to manage (DH and MJ p18) to avoid the delays entailed by bureaucratic procedures back home.  


Bringing all this under the umbrella of a “Ministry for Iraq …” would be ideal to avoid again, delays and bureaucratic conflicts.


The planning needs to be very long term (MJ p5) and entails that vital balance – both of consequences and of imperatives (PA p29).


Ideally one could dream of


“an international police force acting impartially and efficiently to uphold international law by stopping criminal acts, arresting those responsible and bringing them to court”


“international law that specifies the full range of kinds of state action or state neglect that constitutes crimes and warrant international intervention”  (NB p52)


BUT such hopes are hardly likely ever to be realised given the deep cultural differences that exist across the globe (even in the EU!).





The role of national leadership is of vital importance – needing to be very cautious in all utterances and not using rhetoric or broad generalisations about “lessons having been learnt” (DH p18).  





Another issue requiring review is the distinction between Chapter 6 (observer, fact-finding) and Chapter 7 (military) missions – cf General Dallaire’s experience in Rwanda, rendered impossible for lack of access to intelligence (PA p26).





It may be necessary, exceptionally, “to derogate from normal human rights or judicial practice”, and intervene, even militarily; but this too must be rule-governed, and above all not allowed to continue indefinitely.  How do we “monitor the delicate transition from an initial military response to a more nuanced civilian – including civil society – response?  And who are going to be the monitors to say whether that responsibility has now been discharged or is still being discharged in the most appropriate way?”  (Q/A p12).  DH proposes some renewed notion of “trusteeship” or mandate to deal with this.  This is particularly needed in the case of so-called collapsed or failed states (eg Somalia) where no infrastructure is there (Q/A p 15).





There are no failed-state criteria – so how can one judge whether or not to intervene in such a state as distinct from the kind of functioning sovereign nations the UN Security Council is set up to deal with?  (Q/A p37).  Can such criteria be developed in a very practical way? Eg


a state should have public cemeteries


a state should have a government spokesperson    etc


One needs to be talking to such states (and we know who they are) constantly before they “fail” – while there is still some form of recognisable interlocutor (PA p39) – cf now in Zimbabwe.


The problem of failed states spreads beyond the confines and population of that state itself and impacts elsewhere – destabilising the region, flow of emigrants and refugees into other countries etc - so “can be both an internal humanitarian problem but also a wider problem” (Q/A p38).





After intervention more attention and resources should probably be given to trauma counselling as prevention of future atrocities than to punishment of war crimes in the International Criminal Court – for vital for the future is the reconciliation rather than the punishment process.  (PA pp 29/30)





Finally one can list the criteria for morally justified but legally unauthorised military intervention besides those listed in the Responsibility to Protect document namely


intention to halt/avert unjust human suffering


last resort


military means should be proportionate – balance of consequences (DH p7)


reasonable prospect of success (= military victory and post-war reconstruction) – efficiency (MJ p2)


by adding two more


to enforce international law in the form of the express will of the UN (cf invasion of Iraq) – seen as generally in keeping with the spirit of the UN goals even if not the letter (NB p59)


if undertaken by a broad alliance of states even when not in the name of the Security Council as such








V    TO CONCLUDE – EVEN IF NOT IN THE GUISE OF CONCLUSIONS!





The arguments go back and forth – and alongside claims for “morality” go accusations of hypocrisy, inconsistency or pure cowardice (eg fear of causing possible nuclear escalation by offence caused, over and against the “rightness” of the cause) – but reasons of practicality, prudence and politics can also have a moral underlay which can bear sufficient weight to offset such accusations (NB p50).





That having been said of course there are no absolutes in moral discourse – and one country’s or group of countries’ “moral view” can contradict another’s – eg UK/US versus France/Germany in the case of Iraq.





An explicitly Christian justification for intervention – including military intervention can be based on


belief that God’s creation is good and should be loved and cared for


that the poor, oppressed and valuable deserve our protection, the weak should be protected against the strong.  Human sovereignty is “subject to the moral law of a Higher Authority” (NB p54) from which one could draw the conclusion, “national states are not free to do just as they please within their own borders”  (this may be difficult to assert over and against Saudi Arabia’s claim about the law of the Qur’an! – see p36 and p5 above)


a belief in a “universal moral order that precedes and transcends national legal systems and applies to international relations, even in the absence of positive international law ….   That the principles of moral law are given before positive laws are made”








H W Burton 13 January 2010
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