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Michael Franklin

Good afternoon everyone.  A very warm welcome to this, the second in our series on foreign policy and its moral dilemmas.  On this occasion we are concentrating on the issues of tyranny and corruption – which tend to go together - not universally so - but tend to do so.  And the sorts of questions we hope to have an opportunity to consider this afternoon are: how does a democratic government deal properly with a tyranny?  Is regime change a legitimate aim of foreign policy? And then how does one deal, if one is a diplomat or a foreign minister, with all the problems of political and indeed commercial corruption?

We are fortunate to have to introduce our subject Hugh Arbuthnott, who had a distinguished career in the foreign service, having served as ambassador in Portugal and in Denmark and I suppose most relevantly for the purposes of this discussion was from ‘86 to ‘89 Ambassador in Romania in that particular tyranny.  Since retirement he has done a number of things, among them being Honorary Professor of Politics and International Relations at Aberdeen University and, close to my European heart, is the author of a book called “The Common Man’s Guide to the Common Market”.  So Hugh will open the discussion.  And then we have Helen Garlick who is on my left as you will see, who is a barrister, a partner in a London firm of Chambers which specialises in advising on both domestic and international corruption.  As for her background, she has been in the Serious Fraud Office, working on that kind of issue, and is currently actually advising the government of the Turks and Caicos Islands as a special prosecutor to try to deal with the corruption which I think she will say is fairly endemic in that part of the Caribbean.  She will come in after Hugh and then hopefully we will have a good time for discussion afterwards.  

Hugh Arbuthnott

My approach to the question is going to be based on the three posts I served in which were most typical of corrupt and tyrannical regimes – or anyway two of them were tyrannical regimes and one was a particularly corrupt one.  First, I was in Iran in the early 60s and early 70s, in Nigeria between ’68 and ’71 at the time of the civil war, and in Romania from ’86 –’89.  I’ll start with Nigeria which had its own moral dilemmas to face for us which was over the question of what we should do about the Nigerian civil war: whether we were helping the genocide by supporting the federal government or whether we were in fact saving the country from a worse fate.  Nigeria is known to be a country where corruption is particularly rife.  In my day in the late sixties, it was a way of life, you had to “dash” people to do anything: if you went to hospital you had to dash the nurse to get a bedpan, you never knew quite at the airport if it was safe to slip a note into your passport in the hope that this would help you get through the passport office or if you did you’d be arrested for bribery, or if you didn’t you’d be hanging around Lagos airport for several weeks trying to get out of it.  So it was quite difficult from that point of view for the ordinary citizen, and even for a diplomat.  It was also commercially very corrupt.  Companies had to pay to get contracts usually.  And it was politically corrupt in that everything was done by peddling influence and a lot of money was involved.  It was said often that in fact this was just the Nigerian way of money trickling down, because any big man who was given a large bribe would trickle it down to the members of his extended family.  But I don’t think that that was a very plausible reason for corruption – although it was partly true in fact – not a very efficient way of trickling down money.  Commercial corruption was even more - businessmen would come and ask us at the High Commission about the situation; we would warn them, and basically the attitude of the British authorities at that time was that firms had to make up their own position, they had to decide, we would tell them there was corruption and they had to decide what to do about it.  In the sixties, I don’t quite know how these statistics were obtained, but I read that in the 1960s 11% of Nigeria’s GDP went in corrupt practices, compared with around 60% in the 1990s - so a huge proportion of Nigeria’s GDP went in – I don’t quite know how to describe it - corrupt money.  This business as has already been mentioned by Michael – there is a close link between tyranny and corruption.  I don’t think it was very much the case in Nigeria in my time there, but it certainly became so later.  I don’t associate Nigeria particularly with tyranny though in their own way there were I suppose petty officials who exercised tyranny over helpless citizens, but that isn’t really what we are talking about.  Dictators who bleed their countries for themselves or their cronies is what we’re talking about.  The lack of transparency or a free press means that corruption was never uncovered or if it’s uncovered it’s immediately suppressed again.  As Kofi Annan said, “It’s an insidious plague that has a wide range of corrosive effects on society.  It undermines democracy and the rule of law and leads to violations of human rights, distorts markets, erodes the quality of life and allows organised crime and terrorism and other threats to human security to flourish”.  

Can anything be done about it?  It is quite difficult but efforts have been made.  First Nigeria itself – when President Obasanjo became president in 1999, he won the presidency partly at least on an anti-corruption platform.  He set up the Economic and Financial Crimes Commission headed by somebody called Nuhu Ribadu. This was supported by the government, and it was successful for a time.  For example, one of the things he got back was 40 oil tankers which had been stolen from the state.  Goodness knows how you can steal 40 oil tankers! – and how you get them back!  But he got them back and altogether the Commission got back $5 billion worth in assets stolen from the state.  When President Yar’Adua came to power things went backwards a bit but now with any luck, under Goodluck Jonathan, things will improve again.

Another way of trying to deal with corruption is through international effort and this has taken two major paths so far.  One is through the OECD and it is to prevent bribery originating in developed countries especially through multinationals – what they call the supply side.  And there is the 1997 OECD Convention on Bribery – of which the full title says it all: the OECD Convention on combating bribery of foreign public officials in international business – it couldn’t be clearer what it is about!  It has a follow-up mechanism to see how people are implementing the Convention, and it has been I suppose quite effective.  Our Bribery Act of 2010 is the result of this Convention.  So that’s what we’ve done about it – we’ve passed an Act which closes various loopholes which have existed right from the previous legislation which was passed in the early twentieth century:  it’s been a long time coming.  The second form of international effort against corruption is the UN Convention against Corruption of 2005.  It’s been described as the first truly global instrument designed to combat corruption.  And it covers exchanges of information, extraditions, co-operation on law enforcement, technical assistance, asset recovery.  It’s also got a machinery for trying to follow-up to check up on implementation.  Helen will I am sure say more about this.  But from my point of view as far as I can see it all still really comes down once again at the end of the day to whether you’ve got a government who’s willing to combat corruption.  If you have a tyrant, a dictatorship which indulges in corruption, it’s not going to – even if it has signed the Convention - do much to combat it.  So the problem again of corruption comes back to tyranny and dictatorship

I will move on from Nigeria to Iran which was a case of tyranny and corruption if you like but far from a straightforward case in my view.  Why was it a tyranny?  Well, from the early sixties the Shah was becoming increasingly autocratic, there were arbitrary arrests by his secret police, the Savak, torture and killings in prison, beating up of prisoners, beating up of students and demonstrators, rigged trials, rigged elections, no freedom of speech and the media of course was not free.  The Shah was all-powerful.  It was also a corrupt country.  A lot of money was needed if you wanted to get contracts from the government, there were a lot of people involved in “consultancy” whom you had to hire in order to get contracts, and of course it was said – though I’ve never seen the complete evidence – that both the Shah and the royal family salted money away.  And many of the Iranians – indeed in my view one of the causes of the revolution and the discontent in Iran was the amount of money salted away in Europe or the States or wherever before the revolution.  Indeed I’ve often been rather surprised when I’ve asked some of my Iranian friends what happened to them during the revolution, and they said happily, we had a flat in Geneva or we had a house in Monte Carlo or Nice or somewhere.  So it was corrupt.  Yet on the other hand – was the Shah really a tyrant to be overthrown?  I’m not absolutely sure he was.  You have to look at it in the context.  First of all there had been a long history anyway of British interference and it was said of course - and most Iranians believe - that we put the last Shah’s father on the throne in 1923 – or brought him to power.  I don’t think it’s entirely true but I don’t think we were entirely free of having something to do with it.  Then of course we exiled the same Shah in 1941, and put his son Mohammad Reza Pahlavi on the throne – and brought him back onto the throne in 1953 after Mossadegh and the oil business.  What were we doing all this for?  Of course in the 19th century and the first part of the 20th it was considered to be the route to India, we were afraid of Russia invading and cutting off our route to India, and there was the oil discovery in 1905.  We occupied the country during two world wars.  We did quite a bit of regime changing during that time.  However after 1960 we wanted to keep the Shah because he seemed to be a bastion against communism.  We were afraid – one of the reasons we threw out or had a responsibility for throwing out Mossadegh (by the way the British and American governments have never formally admitted that they had anything to do with the fall of Mossadegh) – we encouraged the Shah, we believed he would fight against communism.  But we encouraged him to do so at the same time through economic and social reform and one of the answers to the question, how to treat dictators is that you must keep in touch with them and you must talk to them and try to persuade them.  Anyway this was done a great deal as you will see from all the literature about the relations between the American and British ambassador and the Shah.  The other side of that coin was that the more the Shah tried to undertake reform, the greater opposition that came from, for example, the religious and others - in 1963 came the religious riots led by Khomeini who was opposed to reform because it took away land from the mosques.   So it was difficult for him to get it right, to choose reform or repression.  Indeed at that time the Shah, instead of ordering his troops to fire on the rioters, did not do so at all and was considered generally weak and it was - I can’t remember if it was the Minister of the Court or the Prime Minister of the time, Assadullah Allam, who in fact gave the order to fire and suppressed the first Khomeini revolution.  On top of that we saw the Shah as a preserver of peace in the region after we had decided to withdraw our troops from the Gulf.  The creation of the UAE required a great deal of negotiation with the Shah and we saw him as being someone to stop another dictator, Saddam Hussein, who was of course very much under the influence of the Soviet Union.  On top of all that there were increasing guerrilla style attacks on the government, on Iranian government targets, from small groups like the Mujahadeen Khalk - Islamic Marxists they were described as.  They were hardly model democrats and hardly therefore people one would feel like supporting to overthrow the Shah.  But the result of these attacks was that there was a very strong Savak reaction: the secret police came down hard upon anyone they caught. And that brought criticism of Western governments in their media for supporting the Shah, because we were supporting him when he wasn’t observing human rights.  Well, how could we resolve this dilemma, which found us supporting an autocratic regime of whose human rights’ record we disapproved?  We had our material interests of course but I have to say that we believed we also had a moral case for supporting the Shah because of the danger of a takeover by the Russians.  They did after all invade Afghanistan.  If Russia had invaded, we assume it would have become the dominant power in the Persian Gulf.  Or even if, rather than an open invasion, the communist party had taken over – let us put it that way - what would have happened to our oil supplies from the Persian Gulf?  Yes of course you argue, that’s oil, material interests again.  But don’t our governments have a moral duty to protect their own people and to provide for their livelihood?  I think we do.  Would it have been right to betray the Shah after all the support he had given us?  Is it relevant that the Shah was not perhaps an evil man but a vain and unconfident one, not a true tyrant like Ceausescu for example or like Stalin?  What we did – caught as we were between strategic and economic interests on the one hand and concern and pressure from public opinion about Iran and its human rights’ record on the other, was to urge the Shah to carry out political and judiciary reforms.  Even here as I said there was a problem: if he yielded to our urgings he was seen as weak, if he didn’t, he was seen in the West as a dictator.

Romania from 1986-89 was really quite a contrast.  Iran was a lively country.  People moved about.  The secret police were there but they weren’t everywhere.  Every citizen wasn’t a spy as it appeared to be in Romania where it was said that one in three people in Romania were members of Securitate, the Romanian secret service.  A very corrupt society equally during that time.  Even at the domestic level the cook at the embassy was able to buy pheasants at the back door and caviar from itinerant sellers by handing over cigarettes.  The pheasants and caviar had been stolen from the communist party headquarters.  It was an out and out communist dictatorship along Stalinist lines.  It is true of course that Ceausescu and Romania were feted for a time by the West because they had opposed the Soviet invasion of Czechoslovakia, they’d recognised the Federal Republic of Germany and didn’t break relations with Israel after 1967.  Nevertheless while the USSR moved into the Gorbachev era, Romania remained totally Stalinist.  There were no vital western interests, economic interests in the case of Romania, to hold back support for regime change.  But anyway at that time it was part of the Soviet bloc.  The same considerations as held the West back from helping Hungary in 1956 meant that we wouldn’t go and rescue the Romanians.  And if you had you would perhaps have caused World War III and of course all the other disasters waiting for us as we thought, at the time.  

So where do these examples get us considering the question of regime change and treating with tyrannical regimes?  My conclusion is that regime change is a legitimate aim of foreign policy in spite of all the problems that there are around it.  It all depends on how you try to do it and each case, each situation has to be considered on its own merits.  First there has to be a moral case I think: I consider that if a regime is oppressing its citizens and contravening the Universal Declaration and various UN Conventions of Human Rights, other UN members have a duty to do something.  The UN Convention is an expression in my view of a moral point of view.  It says in the preamble, “Whereas disregard and contempt for human rights have resulted in barbarous acts that have outraged the conscience of mankind and the advent of a world in which human beings should enjoy freedom of speech and belief and freedom from fear and want has been proclaimed as the highest aspiration of the common people”.  Or from the body of the Declaration: “Everyone has the right to life, liberty and security of person; no-one should be subjected to torture or to cruel inhuman or degrading treatment or punishment”.  The problem has been, as so often with the United Nations, the problem of enforcement.  However there has been a hopeful development over the last few years and that’s the agreement at the World Summit in 2005 through the statement of Responsibility to Protect known in the jargon I believe as R2P.  There heads of state accepted responsibility to protect their populations from genocide, war crimes, ethnic cleansing and crimes against humanity.  They agreed they would be prepared to take collective action through the Security Council in accordance with the Charter on a case-by-case basis and in co-operation with regional and relevant organisations to do something.  And indeed the two resolutions on Iraq refer specifically to this Declaration, this agreement, this statement as does the resolution on the Ivory Coast allowing the French to take action.  Both the resolutions or all the resolutions refer to the need for the relevant authorities to protect their populations, and in the case of the Ivory Coast, they re-affirmed the prime responsibility of each state to protect civilians.  This statement is a very important step forward and I don’t think all that well known about.  The statement sets out various stages of “a reasonable calibrated and tolerant response” which “could involve any of the broad range of tools available to the UN and its partners” including specific measures under Chapter VI of the Charter and coercive ones under Chapter VII.  They have to be agreed by the Security Council and with any relevant regional authorities of which the country concerned is a member.  However before going down the path of force, there are many things to consider about unintended consequences: the effect on the civilian population for one, but I don’t need to go into all of them now.  To change regime by force is something to be undertaken very rarely and with the utmost forethought beforehand and one should strive in every way possible to change regimes by peaceful methods wherever possible, and that is very difficult.  It is a difficult path and I do not have the answer to it.  I believe international agreement is absolutely essential rather than unilateral action by countries, and for these reasons I support in these cases, the case for regime change.  

Helen Garlick

Thank you very much.  I have been asked to respond to Hugh so I haven’t come with any prepared speech.  I’m just going to throw out if I may a couple of ideas in response to what he’s been saying this afternoon and based on my own experience.  Last week I spent three days in Oslo.  That’s because I’m privileged to belong to a Think Tank, a support group that is funded by the Norwegian government.  The Norwegians in my experience are quite unique in that they appear to me to be the only government that ties generous foreign aid together with an absolute insistence to commitment to real anti-corruption initiatives.  And one of the things that they have done is to set up a network of people like me who have been or are still prominent in anti-corruption investigations or prosecutions.  It’s an extraordinary, very small group because membership is by personal invitation.  That means, I’m afraid, that there are many countries that are desperately in need of advice and support in the anti-corruption field where we can’t invite membership because state control of the prosecution and police system there is so overweening that we can never be sure that the members would be sufficiently independent.  Russia, for example, I’m afraid, India and China are three countries that fall into that bracket where we have no members.  The network by the way is the brainchild of an extraordinary women called Eva Joly.  Anybody who is interested in the history of international and politically-based corruption should know about Eva.  She was Norwegian by birth, went to France as a young woman, married and became an investigating judge there, and she almost single-handedly investigated the Elf Aquitaine series of investigations and corruptions involving French political involvement in its former colony, in the Gabon, a corruption investigation that went to the very highest reaches of political power in France.  And I was reminded only because of the current travails of the French-born chairman – or ex-chairman now – of the IMF, that when the case was at its height the chairman of Elf himself described what was going on within Gabon and the inextricable link between commercial corruption and the activities of the French secret service and he said “the system was like a giant brothel where nobody knows any more who was doing what to whom”.  I was reminded of that this afternoon because of the newspapers.

There are some 21 members of this network and some remarkable people.  Hugh mentioned Nuhu Ribadu.  Nuhu is a member of our network although we’ve seen less and less of him recently because he was a presidential candidate – came in a rather distant third I think, Hugh.  Other members:  Fabio de Pasquale, a crusading prosecutor from Milan who couldn’t make last week’s meeting because he’s engaged in the prosecution of Berlusconi.   I first met Fabio when I was at the Serious Fraud Office because we worked together on the investigation that ended in the prosecution of David Mills, Tessa Jowell’s husband.  And Fabio just kept on working year after year.  One could characterise tyranny as a country where the political elite not only exploit their position for personal gain but also control many if not all of the organs of state, including in many countries the judiciary.  And Fabio always says why do all of these meetings that we attend concentrate on the third world when we need to look no further than Italy.  Fabio’s own experience, every time he got within spitting distance of Berlusconi, he would change the law, downgrading the offence of false accounting from a felony to a misdemeanour, attempting to give himself immunity from prosecution, although the constitutional court in Italy has stopped that, but endlessly exploiting and changing the rules of the game, which is easy to do in Italy where they have an extremely arcane statute of limitations, among other things.

Other members of our network include a brave prosecutor from Costa Rica.  Costa Rica is one of the few countries where we’ve seen really positive results because as you may know they recently succeeded in prosecuting a former president, ex-President Calderon, for a bribe taken from a Finnish company.  And anybody who’s interested in the effects of corruption, I would suggest should get on the internet especially if you speak Spanish, and study the effects of that case.  People sometimes say that corruption in high public office doesn’t really hurt ordinary people, but time and again it does: the Calderon case was a really good example where bribes were taken in order to supply Costa Rican hospitals with medical equipment.  And it is a feature of this type of contractual corruption that the country rarely gets what it needs, it gets grandiose projects that are not needed and which are never performed properly and to completion.  In this case hospitals in Costa Rica obtained corridors full of what is now rusting equipment that can’t be used because it is too sophisticated, because the infrastructure and the training isn’t there.  And in the meantime the desperate needs of the ordinary people for medical equipment and assistance are not being met.  

I mention the members because each in their way illustrate the problems that they face in their particular countries.  We have a member from Southern Sudan: a formidable woman called Dr Pauline Riak.  She’s an example of course of nation-building, a country that is emerging, that didn’t exist until three or four years ago, emerging after decades of bloody civil war and having to start from scratch to build the infrastructure and the capacity to investigate and to prosecute.    

So what are the problems that we talk about it in this small network?  Well, one is membership as I’ve said.  How we secure membership in order to give support to countries that desperately need it where we can’t be sure that the independence is there to send people who will not be flunkies, appointees of the state.  At our last meeting last week we had an inspirational address from the Auditor General of Tunisia.  Of course, following the revolution there they’ve had to start again from scratch until such time as they can have elections.  And one of the first things they are trying to do is to investigate with a view to prosecuting and repatriating the assets that have been plundered from that country by the ruling family.  He was an inspirational speaker.  One little story which was funny – but then again I guess, not funny, as these stories so often are.  He said, you know our governor, our President he even controlled the weather!  I will tell this little story about buying fish from the local fishermen, and what would happen under the previous regime was that the state radio would broadcast and say, the weather is going to be terrible tomorrow, it is forbidden for any local fishermen to go out and fish, because you’ll be in danger.  In fact it would be a fair day but all the boats sponsored by the President, members of his family and cronies, would go out and hoover up anything that was in the sea.  Small things like that are symptomatic of the sort of grotesque things that happen when there is absolutely no accountability.

If you can, please try and pick up a copy of April’s “New Yorker.  I just happened to pick it up on a newsstand one day, when I was in between flights.  And it has three absolutely remarkable lengthy articles that anybody who is interested in the field of tyranny and the pursuit of corruption would be absolutely riveted by.  One is the story about one man’s cyber-crusade against Russian corruption.  As we all know, the thing that makes corruption in Russia so truly terrifying is that it is organised and run by the state and by the police, and you must know – I guess everyone in this room must know about the Majinsky case where the Russian tax police have effectively stolen the identity of a company, used it in order to claim outrageously enormous tax rebates, and then the lawyer who took up the case was thrown into prison and died there.  And it seems extraordinary that such a thing could happen.  But there is an article about another young man who stepped into his footsteps and tried to deal with state corruption through use of the internet.  Just a little story to illustrate the depth and extent of corruption in today’s Russia.  Corruption has reached such extremes that businesses involved in preparing the Black Sea resort of Sochi for the winter Olympics of 2014 report having to pay kick-backs of more than 50%.  And the Russian edition of “Esquire” recently calculated that one road cost so much it could just as well have been paved with either 9 inches of foie gras or 3.5 inches of Louis  Buiton handbags.  That’s a story called “Net Impact”: it’s riveting!  There’s also a lengthy article about Tunisia and the revolution there and an absolutely extraordinary story about Guatemala which I can’t even begin to summarise for you, we don’t have the time, but it’s the stuff that Hollywood movies are made of!  And it’s about in part the work of the UN-backed international commission against impunity or the CICIG which was created in 2007.  

One of the things that we debate over and over again is: given the really sad and sorry story of the attempt by national jurisdictions – our own included, I was responsible for the BAE investigation – one of the questions we ask ourselves is: could there be another way?  Could there be some international way of dealing with these cases of grand corruption?  Guatemala provides a fascinating example.  As the “New Yorker” says, a path-breaking political experiment.  It was set up by the UN in the face of I think an acknowledgement from the government of Guatemala that it was on the verge of becoming a failed state through the effects of generations of drug barons, of terrorism and general failure of their institutions.  It’s an international body composed of judges, prosecutors and law-enforcement officers working together with Guatemala’s own legal system and it doesn’t just target corruption but it goes right to the roots and prosecutes organised crime and other clandestine networks.  The idea of fighting corruption from the bottom up in a country which is all but failed.  And it would be interesting – I don’t know Hugh whether you’ve got any opinions, whether you think that that particular model could succeed anywhere else in the world?  Our members unfortunately are increasingly people who no longer act within public service because just as they have become successful they seem to become a thorn in the side of their own political establishments.  Nuhu Ribadu who you know Hugh, after startling success in Nigeria became a fugitive from his own country, another one of our members, a tremendous lawyer called Maxwell Nkole, battled for years to bring ex-President Chiluba to trial for corruption; ex-President Chiluba again joins a long list of cleptocrats and when this remarkable lawyer single-handedly, virtually, led a very sophisticated civil action in the UK and a criminal investigation in Zambia, he was eventually removed from office.  There was an unaccountable acquittal against the teeth of the evidence and when Maxwell – as he was statutorily empowered to do as the head of the anti-corruption task force – filed an appeal, he was sacked and he has become a fugitive from his own country.  If any of you, again, care to look up and see the way in which Maxwell went about his task, there is a tremendous judgement of the UK High Court, Mr Justice Peter Smith, and the case is called – I can’t remember the citation, it’s easily available on the internet – it’s the Attorney General of Zambia against and one of the chief defendants was a UK firm of lawyers called Meer Care Desai.  That judgement of Justice Peter Smith paints an excoriating picture of a man, president from one of the very poorest countries in the world who just, with extraordinary contempt of people used his power to enrich himself.  Apart from anything else, a thumping good read even if you’re not a lawyer!  And it stands the test of time although I guess it’s now about five years old.  

So - to pick up two things: what have been the most significant international measures in recent years?  Hugh is quite right: the OECD anti-bribery convention but you know that it was precisely that convention, Article 4, that the BAE centred on, because Article 4 of the OECD convention says in terms that member states shall not desist from investigating a case of foreign corruption of public officials for considerations of diplomatic relations between two states.  As you know the Saudi case, the investigation into corruption between BAE and Saudi Arabia, was discontinued when the Saudi government threatened to withdraw support for counter-terrorism initiatives from the UK and much debate took place, eventually the case went to the House of Lords as you know, who came to the conclusion that Robert Wardle, my boss at the time had no other option because in the face of a real belief that the Saudis would do as they had threatened he had to use his discretion to save what he believed the risk and danger of lives, and that diplomatic relations with another state, whatever that means, could not be construed to remove from a government its very first duty, that is to protect the lives of its own citizens.  

UNCA, the United Nations Convention against Corruption: absolutely right, although as our colleague from Tunisia reminded us last week, Tunisia has actually signed up to the Convention although not ratified it.  The other I think great movements I have seen in recent years are in respect of money laundering.  People think that the main thrust against international bribery has to be found within criminal laws that specifically target bribery, but in my experience one of the most powerful measures we’ve seen in recent years was the post 2001 international movement to combat terrorism funds which has gradually become a world-wide emphasis upon money-laundering.  And the Swiss government in particular deserves international acclaim for the way that they have taken up the fight against money laundering.  When I first started as a young prosecutor, when you saw that the trail of a flow of money led to a canton in Switzerland you gave up because it had traditionally been a country whose economy had depended upon strict bank secrecy.  But such is not the case any longer.  They have been at the forefront of many of the international cases, picking up requests for mutually aided assistance with free-standing and very vigorous money-laundering investigations.  This year they passed a law which is unique I think, nothing like it exists anywhere else in the world, when they will take unilateral action to freeze the proceeds of crime.  And what this does – and they’ve used it, as you may know, in the case of Egypt and in the case of Tunisia recently - and what it does is to give countries that are desperately trying, having overthrown corrupt regimes, it gives them much-needed breathing space to do their own investigations and to assemble their evidence safe in the knowledge meanwhile that funds are frozen and cannot be dissipated.  It is a remarkable step for which they should receive I think great respect and gratitude.  

The other piece of legislation which has acute international ramifications of course is the Foreign Corrupt Practices Act in the United States.   The United States has a very long reach indeed.  We know because of the controversial extradition paper here how unpopular sometimes that long reach of the department of justice is, but there is no doubt about it that they have been at the forefront of international corruption cases, based on the fact that they can found jurisdiction on the mere corporate presence in the United States of a branch of an international company or on the use of United States banks.  And of course it was the use of the Riggs Bank in the United States in a really rather peripheral part of the case which allowed the United States to do what I’m afraid our own country wasn’t able to do in the BAE case – to found jurisdiction and to extricate an enormous financial penalty.  

Briefly, Hugh, just in response to you.  One of the things we try to do is to remove some of the preconceptions the West has which so often works against people valiantly trying to combat corruption in their own countries.  I’m not so sure that regime change is always a good thing as far as corruption is concerned.  Especially when you look at the disappointing results it’s had across Africa.  A marvellous book has been written about Kenya by Michaela Wrong.  It’s called “Our turn to eat”, and it charts the unhappy history of the overthrow of the corrupt Arab oil regime and the efforts of another one of our members, John Ciffongo, to investigate the Anglo-Leasing scheme which in the annals of African corruption is right up there at the top.  And the unhappy – I don’t know whether you will agree with me about this, Hugh – unhappy example that I seem to see so often: the desire to pursue and to deal with the corruption of the previous regime is too often overcome – perhaps for perfectly understandable reasons - by the need to achieve peace.  I think that’s certainly what happened in Kenya and what is happening now.  And maybe it’s understandable.  Those of us who are criminal lawyers tend to think that the world revolves around us.  Too often the need to stop bloodshed, to turn over a new chapter and to achieve political and economic stability means that the prosecution of the previous corrupt regime has to stand apart.  But I would say from my own experience that that would be understandable – perhaps forgiveable – if we didn’t see the pattern.  All too often what happens is that people like John Ciffongo, people like Nuhu Ribadu, have a degree of personal vilification and spite visited upon them which is unconscionable and truly shocking.  

And the final misconception that we try to dispel is that military regimes for temporary purposes are necessarily a bad awful and oppressive thing.  I was privileged to go to Bangladesh just before the elections and I saw there what I believe is happening in Egypt today namely an awful lot of brave servicemen who had joined the armed services never wishing or intending to become corruption investigators and prosecutors, who were just holding the ring, doing a job to the best of their ability, for a couple of years until such time as general elections can be held.  And I think one of the debates in Egypt is should that happen sooner rather than later?  If it happens too soon, although the West may think that’s a good thing, if it happens before democracy has had a chance to become embedded….  The little case I’m doing in the Turks and Caicos Islands is another example of this. Turks and Caicos Islands is a British Overseas Dependent Territory and in a sense yes, we are turning the clock back because elected institutions have been disbanded, and the islands are being ruled direct from Great Britain.  The deposed politicians who are the suspects in this case are proclaiming loudly that this is a return to the dark ages of colonialism, to rule by the white man, but you know I find myself thinking, we have this semi-detached relationship with them, and if we hadn’t stepped in, what on earth would have happened to that country?  I’m afraid corruption is absolutely widespread.  

So apologies for this rather ragbag nature of my few minutes.  That’s my experience and I’m happy to answer any questions.

Michael Franklin

I think we’re enormously indebted to both of you for sharing your experiences with us, covering a wide range of countries and circumstances.  The floor is now open.  If you would be kind enough to give your name and affiliation if it’s relevant.

- Helen and Hugh: in what significant ways would you say Britain is corrupt and what needs to be done to dispel that corruption?

Helen Garlick

I found the whole experience of leading the British Aerospace investigations and having it discontinued to be a bruising one to say the least.  Though I think the only thing the Official Secrets Act allows me to say about that is that I don’t think we should be complacent.  But I am a trustee of Transparency International and interestingly, one of the themes there is that after decades of looking outwards, of thinking that Transparency International was to encourage people to look at international corruption, we’re now turning our attention back to the UK.  When I first became a prosecutor, decades ago, I grew up in the years of the T Dan Smith prosecutions and Operation Countryman – investigations where local authorities in Great Britain had their own police force.  TI is in the course of doing a report concentrating on local authorities, prisons and sport – and I think it’s time that we started trying to clean up our own backyard.  

Hugh Arbuthnott

I mentioned the 2010 Act.  Does that not do something about corruption in this country?

Helen Garlick

I think that the 2010 Act, the focus of that is mostly international bribery.  We’ve been a whipping boy internationally and I’ve always felt a little bit peeved about that because there was undoubtedly a case for our laws to be consolidated and modernised, but there are very few countries in the world who prosecute both sides, both the supply and demand side.  And also have laws in place to prosecute the private sector corruption

Michael Franklin
Just to follow that up, you said earlier on when you were in Nigeria, HMG didn’t advise UK companies, they were left to decide whether they would bribe or not bribe.  Now I suppose it was wise that we didn’t say whether they should do it or not.  HMG in post in Lagos nowadays would have to come down firmly, would they not, and they would have to counsel and indeed report presumably companies that were breaking that rule.  So that was a change from when you were there?

Helen Garlick

The question of facilitation payments is quite an interesting one and we spend quite a lot of time talking about the culture of justice and all backhanders.  One of the controversies over the Bribery Act here is that we do not specifically exclude facilitation payments as some others do: if you look at the American FPCA, they have specific exclusion there.  And it’s actually a rather dispiriting thing, the specific exclusions there, for example routine payments in order to get essential services, like if someone in Nigeria – say your electricity company - says, you will need 1000 naira to get your laptop installed.  That’s because of course we have prosecutorial discretion in the United Kingdom and the current director of the SCO has made it quite plain that the Serious Fraud Office is not going to get worked up about routine corporate entertainment and small amounts of money.  But that’s an argument: that you should make plain that you want to stamp it out right from the bottom.  When you just have a reasonable approach, the criminal law can only do so much.  In countries where routinely public servants are paid so little, it does become almost a way of life.  

- What is the common institutional feature of the countries which have corrupt governments? If we were going to change the world – what would you recommend in the way of institutional change that would make corruption less likely?

Helen Garlick

Integrity commissions: they have laws that demand that public servants make full declarations of assets and those laws are enforced demands on an annual basis for comprehensive returns on assets, to investigate those returns and the power to prosecute and there are really hefty sanctions for doing that

- There are lots of fascinating points, thank you very much indeed.  I am obviously out of date with my statistics: when talking about widespread corruption in business I always said 10% in Europe, 20% in Africa and something more variable in other parts of the developing world.  So Helen, do you see corruption as essentially reinforcing major economic players already strong in their markets, and, in the case of one-party states, political corruption as simply a way of reinforcing an economic monopoly that used state power to fend off competition?  My second question is about China: would you care to contrast the draconian punishments (including the death penalty) handed out for corruption inside China (if you are the wrong side of the party or outside the party altogether) with impunity for bribery by officials and politicians outside the country if the activity can be interpreted as in the state’s interest?

Helen Garlick

I think in many ways we are involved in a new scramble for Africa rather like we were a hundred years or more ago, but the competitors there are not France and Belgium, they are India and China.  When I was investigating the BAE case I spent a lot of time in Tanzania. International aid is another question we haven’t gone into: if you say as I do in a crude prosecutor’s way to our DfID - because if you go to our Embassy in Dar es Salaam there is an enormous DfID presence there - I don’t understand why we keep giving so much aid to Tanzania and we keep giving so much aid to their prevention of corruption bureau and it’s all going to waste on training courses that are way above their heads.  Why aren’t we just building capacity and why aren’t we saying we will give you aid but only if you allow us look at your files and help you, and they say well, we can’t do that.  And if we push them too hard the Chinese are always there, because whilst they have no compunction about executing people in large numbers for domestic corruption, the message that you get certainly from Africa is that they are investing like mad but with not even lip service being paid to transparency and to anticorruption measures.

Michael Franklin

I wanted just to come back to this question of regime change.  I think there was some difference of view between our two speakers, Helen and Hugh, over this.

Hugh Arbuthnott

As far as I’m concerned I quite agree that in certain circumstances, rare circumstances, special circumstances it is a legitimate aim of foreign policy based on certain UN criteria and here most certainly the key word is “legitimate”.  Something has to be done about dictatorial regimes that oppress their people.  In my mind I go back to Hitler.  There must be some point at which you say, you cannot go on like this.  That was my point.  

Michael Franklin

WPCT did a series on the question of the Responsibility to Protect last year and there is a document available summarising the discussions – you will also find it on the WPCT website wpct.org

- About regime change, there was a particularly spectacular example at the time of Harold Wilson when a British policeman was sent to Antigua to effect regime change and I think it was Ted Heath congratulated the Prime Minister on taking on an adversary of his own size!  It does seem to me that this is a matter of size.  There’s a regime in Iran – which I would have thought was inviting regime change if anybody were up to it but there is a little matter of nuclear weapons  … and equally Burma, too far away, doesn’t matter to enough people.  So I think we are getting into discussion of regime change in those areas which are close, manageable and where agreement can be achieved.

Hugh Arbuthnott

I would agree with that.  We’ve got to get the agreement of the relevant regional bodies.  And that’s why nobody’s doing anything about Burma.   Quite who the relevant regional bodies would be for Iran I’m not quite sure!  But I’m sure that’s right.  That’s why Iran is a special case – Iran was a special case under the Shah in my time there.  The feasibility of intervention doesn’t override the issue that we’re actually looking at, which is the legitimacy and moral responsibility for it and maybe you can’t do what you think you ought to do.  

- There are different ways to effect regime change as you said – it is perfectly acceptable to have a policy regime change in Libya but not much can be done through military means but through other pressures.  In Kosovo military means were used but that was not primarily to effect regime change.

- I just have a comment on regime change: one of the most successful regime changes was the defeat of Milosevic and that was due to the prohibition to commit genocide either in a literal physical sense of murdering people or in the wider interpretation of destroying the Albanian culture in Kosovo.  And of course the prevention of the Kosovan genocide was achieved without any United Nations resolution.  And I would guess that if we are to be really serious about the responsibility to protect, we have to be a lot less mealy-mouthed about the functioning of the United Nations, the role of the International Criminal Court and the general feeling that if you can get something through the United Nations it’s somehow alright and if you can’t, it isn’t.  And then if I could just ask one other question though I’m afraid it’s not related to this:  when Hugh Arbuthnott was ambassador in Romania, was he aware – or is he aware now? – of any close links with organised crime in the democratic countries  because it sometimes seems to me that a way of tackling great oppression would be through domestic prosecution of the people who facilitate money laundering and sale of drugs and all the rest of it.  Without a direct attack on Ceausescu, which would obviously have been very difficult, what about prosecuting his agents through the criminal law of our own countries?  That could only happen if the tyranny in question had close links with organised crime outside their own territories.
Hugh Arbuthnott

Perhaps if they did have, that would be a very good idea I quite agree, but I don’t happen to know anybody that had links with organised crime.  It depends what you call organised crime: I think they desperately tried to raise money, I think they did have organised crime in the sense that they had official support for the murder, rather like the Bulgarians, of people living abroad who were opposed to the regime.  One of the sources of money of course in the Ceausescu regime was selling Germans to Germany or rather selling the Saxon settlers in Transylvania – I say selling, they were allowing Germans to depart and allowing Jews to depart on the payment of money.  We could I suppose have tried to stop that as a source of income but I don’t think it would have worked or been welcome as an idea to the Saxons or Germans or Jews or Israelis. 

Helen Garlick

I think what you are saying has a lot in it.  I think there are many countries  especially in South America where tackling the drugs trade would do a great deal to undermine political corruption and I think the Guatemalans are an example that could be targeted in that.  Related to that – we keep hearing over and over again from NGOs, Global Witness is a terrific NGO that tackles corruption and its environmental effects.  Many countries in the world – Madagascar, Indonesia, Cambodia, just to pick three out of a hat - are cases where deforestation and environmental crime are being committed by organisations which almost certainly have state backing.  So clamping down on that could have that sort of side effect of reducing political power and crime.

- My last intervention was rather pessimistic and I would now like to strike a rather more optimistic note.  The area I know rather better as it’s a European problem - money laundering, is essentially an inter-state problem.  You may be aware of the activities of a Council of Europe body called the GRECO – the Council of Europe Group of States against Corruption. This is a very wide network of anti-corruption officials (from about 50 states including some outside the Council of Europe) which exchanges ideas about best practice (legal, investigative, preventative) and shares some (limited) operational information (often after the event).  Better late than never, certainly a gesture of goodwill, and a beneficial brake on the free rein for corruption that would otherwise be represented by a lack of any policy or policy pursued simply by individual countries without international cooperation of this sort. 

Helen Garlick

Thank you: I didn’t know about that I must say.

- An observation and then a question.  The observation: I was very interested to hear about the military in Bangladesh playing a good part in this.  I suspect that in the past you could only deal with the military in the short term.  If you think of countries where the military are well ensconced they are as likely to be affected by corruption as anywhere else. Turkey is a place that goes the other way, where the army is almost representing the force of law.    My question is about regime change: isn’t it often the case that you replace one lot of rogues with a new lot of rogues and that brings back more problems.  This may well be the case for example in Pakistan.  The courts can do all they can but if they are operating in a society that is basically tolerant of corruption, and even if the judges themselves are not corrupt, the waters come up on all sides.  And there are limits to what the courts can do in a society like that.

Helen Garlick

Libya is a case like that.  It is a country, a fully functioning country with all the ministries and the machinery of government that every independent nation has, and I think you become only too well aware that any criminal charge takes a very long time, they only take out the top tiny percentage and they don’t cause lasting – it has I suppose a certain cathartic effect – and that’s why in answer to your previous question I rather lamely said the integrity commission except that I actually think that when you have something like that that has got really embedded in the national life of the country, every step is every bit if not more important than a periodic change of constitution. 

Hugh Arbuthnott

There may be a more or less hidden agenda to kill Gaddafi but who else is going to take over?  I think it’s a very dangerous situation.

- Would you accept that the distribution of income, that inequality is a simple measure of corruption in any country?

Hugh Arbuthnott

I don’t think that in the case of Nigeria, Biafra was any freer of corruption than the rest of the country frankly.

Helen Garlick

I remember asking this question in Tanzania when I was told that you would routinely be stopped when you were driving down the main highway between Dar-es-Salaam and Morogorro by some traffic policeman who would find that you had some non-existent thing wrong with your car like your windscreen wiper and would charge you – and that actually in order to stamp that out they would have to double, treble the pay of public servants and it just doesn’t make economic sense at all.  

Michael Franklin

Maybe the subject of inequality is one we should take on for a new series!
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